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THE ORIGIN OF MUNICIPAL INCORPORATION 
IN ENGLAND AND IN THE UNITED STATES. 



^V 



AMASA M. EATON, 

OF PROVIDENCE, R. I. 

^^ Whoso desire th to discourse in a proper manner concerning 
corporated towns and communities, must take in a great variety 
of matter and should be allowed a great deal of time and 
preparation. The subject is extensive and difficult."^ 

Two opposite views are held in the United States as to the 
relation of town and state. One is that the state is absolutely 
paramount; that it created the towns, has absolute power 
over them and can destroy them — if it pleases ; that while it 
accords to them a certain measure of self-government, it may, 
whenever the legislature sees fit, take away from them the 
local self-government it has temporarily allowed. This view 
has been persistently held in Pennsylvania,^ and in the Supreme 
Court of the United States.^ It has also been maintained in 

^ From the preface to Firma Bnrgi, or an Historical Essay oonceming the 
Cities, Towns and Boroughs of Fngland, by Thomas Madox, London, 1722 
and 1726, bom in 1666, died in 1727. He studied law, was admitted to the 
Middle Temple, bat was never called to the bar. He studied history under 
the patronage of Lord Somers, became a legal antiquary and published 
"Formulare Anglicanum," or collection of antique charters, in 1702, in 
folio, pp. 441, with a preliminary dissertation on ancient charters replete 
with erudition "of unspeakable service to our students in law and 
antiquities." In 1714 he was sworn in as historiographer royal. In 1722 
he published "Firma Burgi" in folio, dedicated to George I. The great 
value of Madox's labors has been acknowledged by many generations of 
students of English mediaeval history, and his work on the exchequer is 
frequently quoted by Bishop Stubbs in his ** Constitutional History." 

2 Philadelphia v. Fox, 64 Penn. St. 169 at 180 (1870). 

« United States v. Railroad Co., 17 Wall. 322 (1872) ; Barnes v. Dis- 
trict of Columbia, 91 U. S. 640 (1876) ; Laramie Co. v. Albany Co., 92 
U. S. 307 (1876); Mount Pleasant v. Beckwith, 100 U. S. 614 (1879); 
Merewether v. Garrett, 102 U. S. 472 (1880) ; Met. B. Co. v. Dist of 
Columbia, 132 U. a 1 (1889). 
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other states,^ and in other cases cited and examined in the 
series of articles on " The Right to Local Self-Government " 
in the 13th and 14th Sarvard Law Review^ and there is dan- 
ger of its general acceptance as correct. 

An examination of these cases will show that in most of them 
the affirmance of such a general doctrine is merely dictum^ it 
not being necessary to the decision of the case actually before 
the court. It is a dangerous doctrine— one, under color of 
which politicians, legislators ignorant of constitutional law, 
even if nothing worse be said of them, and judges accepting 
it without adequate study of the history and the development 
of our American colonies, are unconsciously cooperating to 
deprive our towns and cities, or other units of our political 
system, of their right to self-government in their local affairs. 

The other view is that the American system of government 
consists of: 

First. — (Beginning at the top) the union of the people and 
states, constituting us a nation. 

Second. — The several states, subject to the Constitution of 
the United States, and to the treaties and laws made there- 
under, bat sovereign in the sense that each state has control 
over its own internal affairs, free from interference by the 
United States. 

Third. — The towns and cities, or other units of government, 
also endowed with a certain limited sovereign power in the 
sense that while subject to general laws passed by the state 
legislature and to the right of the legislature to mould^ and 

1 Daniel «. Mayor, &c., of Memphis, 11 Humph. (Tenn.) 582 (1851) ; 
Montpelier v, K Montpelier, 29 Vt. 12, 19 (1850) ; People v. Draper, 25 
Barb. 344 (1857) ; Mayor, Ac. of Baltimore v. State Bd. of Police, 15 
Md. 376 (1869); State ». Covington, 29 Ohio St 102 (1876); Burch ». 
Hardwicke, 30 Gratt. 24 (1878); Coyle v, Mclntyre, 7 Houst. (Del.) 44 
(1876) ; State v. Smith, 44 Ohio St 348 (1886) ; State v. Hunter, 38 
Kan. 578 (1888). 

' *'The state may mould local insiitutions according to its views of 
policy or expediency ; but local government is matter of absolute right, 
and the state cannot take it away." By Cooley, J., in People v. Hurlbut, 
24 Mich. 44 (1871) at 108. 
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direct their powers, especially upon their own application as 
occasion may require, that have a constitutional right, express 
or implied, to manage their own local affairs free from the 
interference or control of the legislature. In the language of 
Webster* this is the American system of " the government of 
a great nation over a vastly extended portion of the surface of 
the earth by means of local institutions for local purposes anc| 
general institutions for general purposes." It is the only system 
under which, when they are fit for it, we can hope to govern 
successfully the Philippine Islands. 

The problem thus presented is too difficult and complicated 
for solution, unless we go back to the beginning of Municipal 
Incorporation in England and ascertain the principles on which 
it rests. 

It may be admitted that some knowledge of the Roman 
system of incorporation lingered with the ecclesiastics after 
the withdrawal of the Eoman power from Britain. This 
lingering knowledge and the training in canonical law of the 
ecclesiastics are enough to explain the continued existence in 
England, throughout the Anglo-Saxon period, of the incor- 
poration of ecclesiastical institutions. It is suspected that a 
knowledge of ecclesiastical incorporation had an influence 
upon the quasi incorporation of guilds, whether they partook 
of a charitable nature (in providing relief to sick and disabled 
members) or whether they partook of a business nature (in 
providing pecuniary benefit to those of the particular craft). 
This lead finally to the incorporation of trading companies, 
the immediate predecessors of the charters to the American 
colonies that afterwards became independent states. But 
municipal incorporation in England originated in a different 
way. 

A corporation is an imaginary, immaterial, legal entity, with 
certain powers, rights and duties. It is immortal, unless lim- 
ited in duration, when created by a formal act. 

1 Speech of Dec. 22, 1843, on ''The Landing at Plymouth/' 2 Worki 
of Daniel Webster, 207. 
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The conception of a number of human beings acting in 
concert for a common end, and thus forming a fictitious entity 
apart from its members and not limited by their lives, although 
apparently an abstruse one, has long been common. The 
familiar and very old conception of village communities, 
clans, tribes, races and nations furnishes us with illustrations 
of the existence in human thought of the conception of per- 
sonified fictitious entities. The fixing of this idea upon a 
legal basis is the essence of the idea of incorporation — the 
legal recognition of the immaterial entity, composed of indi- 
vidual members that die, but which continues on notwith- 
standing their death or withdrawal. The charter, charta^ the 
paper, is the written legal evidence of the recognition of the 
existence of such a body — "ww gros'* or '*un corpi^' whence 
our word, corporation. It follows that a corporation may 
exist without a charter. Municipal corporations did long 
exist in England before they had any charters, and we shall 
find that the first charters they had, were not grants of original 
I powers, but were confirmations of powers, liberties, franchises 
and privileges they already had. 

Through natural causes population increased in some of the 
manors of England after the Norman conquest faster than in 
others, and faster in favored spots in these manors. The 
feudal service due from each sertms^ or serf to the lord of the 

^ " The aervi or slaves appear to have been the most numerous class, and 
consisted either of captives taken in war or of persons over whom a prop- 
erty was acquired by other means, and their wretched condition appears 
from several circumstances. . . . They had no title to property, and 
receiving nothing but clothes and subsistence. All the profits of their labor 
accrued to their masters. Nor were they originally allowed to marry, but 
being encouraged to cohabit together, the children were bom to the same 
base condition as their parents. They were at first sold at pleasure, though 
afterwards they became adacripti glebce and were conveyed together with 
the farm to which they belonged. 

" VUlanif or villains, these paid a fixed rent to their master for the land 
which they cultivated, and enjoyed the fruits of it in property, but were 
adscripti glebce or viUoBf from which they derived their name and were 
transferable with it'' (A new history of London, John Noorthouck, Lon- 
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manor continued as of old. The increased population in these 
particular spots became a town or borough* (for both words 

don, 1773) p. 22.) See PoUock and Maitland's Histoiy of English Law, 
p. 396. **A free man may hold in villeinage . . . he is not a seH*." P. 397. 
Serfs are employed in agricultare. The lord does not feed nor clothe him. 
He may be sold as a chattel, though he generally passes from feoffor to feoffee, 
from ancestor to heir, as annexed to the soil. The lord can set him at any 
work he pleases. P. 396. The division in later times into "villeins in 
gross'' and 'Willeins regrardanf was not known in Bracton's time. P. 
399. The lord may beat or imprison his serf. His chattels may be taken 
at any time by the lord. P. 400. If a serf acqcures land by free tenure, 
his lord may seize it. P. 401. Bracton concludes the lord may contract 
with his serf, as the greater includes the lesser, and he may free him, but 
this was not held before his day.(?) Then it was held that a covenant with 
a serf implies a manumission. P. 402-3. The serf is not a true slave for 
he is treated as free in relation to wrongs, assaults, etc., at the hands of a 
third person. P. 403. If a lord be distrained, his villein's chattels are 
first objects of attack. A contract cannot be enforced against a villein. 

1 "The *burh' of the Anglo-Saxon period was simply a more strictly 
organized form of the township. It was probably in a more defensible 
position ; had a ditch and mound instead of the quick set hedge or ^ tun ' 
from which the township took its name, and as the Hun" originally was, the 
fenced homestead of the cultivator, the * burh ' was the fortified house and 
court yard of the mighty man — the King, the magistrate or the noble." 
(1 Stubbs. Const. Hist of Eng., 99.) The oldest general account of English 
boroughs is by Robert Brady, entitled " An Historical Treatise of Cities 
and Burghs or Boroughs," Ist ed., London, 1690, fo. ; 2d ed., 1722, fo., and 
a later but inaccurate edition in 1777, 8vo. It has value, through the 
many Latin charters contained in it, extracts from Domesday Book, etc., 
but it is written in a partisan spirit to justify the arbitrary proceedings 
against municipal corporations of Charles 11. and James II. '^ This work 
gained some credit which its perspicuity and acuteness would deserve if 
these were not disgraced by a perverse sophistry and suppression of truth 
. . . written to serve the purposes of James II., though not published 
till after the Eevolution, ... he endeavored to settle all elective 
rights on the narrowest and least popular basis." (3 Hallam, Const. Hist, of 
Eng. 47. See also Hallam, Europe, during the Middle Age. Note, Ed. by 
Murray); '' of little value ; displays a partisan spirit." (Gross, Sources and 
Lit of Eng. Hist, No. 817, p. 114.) There can be little doubt that Brady 
wilfully perverted the truth to countenance the pretensions of his royal 
patrons and to promote their cause. (Gross, Bib. of Mun. Hist. XXIII.) 
He was regius professor of physic at Cambridge, keeper of the records in 
the tower, the household physician of Charles II. and James IL, and mem- 
ber of Parliament in 1681 and 1685. His book has had a greater influ- ') 
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ence than anj oiher in moulding pnblic opinion and in difihsing erroneoiu 
▼iewB coDoerning the development of towns. ** To anj one who probes 
beneath the surface of this book, it is plain that the author wrote in a par* 
tisan spirit to uphold the rojal prerogative, especially to justifj the recent 
measures of the crown against municipal corporations. Charles II. and 
James IL had nullified the charters of many towns and had remodelled 
their constitutions to suit the interests of the crown. The town councils, 
or select aristocratic bodies, were filled with non-resident royalists who con- 
trolled the election of the parliamentary representatives of boroughs. 
Brady strives to show that municipalities originated in grants of the crown 
for the benefit of trade ; that all their privileges and authority came from 
the bounty of English Kings ; that ever since their foundation boroughs 
had select bodies (with non-rei*ident members) to which was committed 
exclusive control of municipal government. Hence the King, their 
creator, had the right to transform these civic governing bodies to suit his 
inclination and interest. Thus Brady's object was to influence public 
opinion on one of the most momentous questions of the day, and he suc- 
ceeded. His specious arguments helped to give a legal title to the exists 
ence of select bodies. They now began to prevail more than ever against 
the burgesses at large in controverted elections of members of Parlia- 
ment (Merewether, Sketch of Hist, of Boroughs, 64). Thus Brady, 
who was keeper of the records at the Tower, in his work on boroughs, 
written with a particular design, misstated many of the documents he cited. 
Yet, as they were in his own keeping, he had the ready means of pre- 
venting any inaccuracies, had he been desirious of doing it. (Merewether 
and Stephens on Corps., viii). ^'Hume, struck with his talents and de- 
^ ceived by his ability, founded his history on Brady's tenets." (Gilbert 
Stuart, View of Society in Europe, 339.) Yet with every predisposition to 
attribute everything to the King as the source of power, Brady concedes 
that boroughs ** were in dominio either of the King or some other lords or 
patrons in the time of King Edward." (P. 17, ed. of 1722, fol.) In his 
preface Brady claims his treatise will show that boroughs " have iiothing of 
the greatness cmd authority they boast ofy but from the bounty of our ancient 
Kings and their successors" thus showing that his object is not to get at the 
truth but to maintain a stated doctrine. That burgs or boroughs and 
towns or tuns are essentially the same appears from the fact that both 
words originally signified a hedge or enclosure, then that which is thus 
enclosed. He concedes that in the reigns of Edward the Confessor and of 
William the Conqueror " we find the burgesses or tradesmen in great towns 
had in those times their patrons under whose protection they traded, and 
paid an acknowledgment therefor, or else were in a more servile condition 
as being in dominio regis vel aUorumy altogether under the power of the 
King or other lordsy and it seems to me that they traded not as being in any 
merchant gUd, society and community, but merely under the liberty and pro- 
teetim given them by their lords and pairons who probably might have 
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mean the same thing, a collection of habitations enclosed with 
a hedge or fence).^ The particular customs and liberties exer- 
cised by the inhabitants of a particular town or borough 
became associated with that particular place. These liberties 
would naturally diflfer very much in different places, and this 
explains the very great differences in these liberties we find in 
English towns. Through the enjoyment of these liberties the 
servtui or serf was raising himself to the condition of the 
villarms or villein, the inhabitants of a villa, afterwards a town. 
Gradually the feudal service, afterwards the rent, due from each 
individual tenant in the town, became merged in a sum certain 
due from the town or borough as a whole, paid to the lord of the 
manor. This lord might be a layman or an ecclesiastic or even 
the King himself holding a manor as of his own domain. (His 
grant through his royal prerogative will be considered separ- 
ately). To ensure recognition of the right to the continuance 
of the peculiar customs, liberties, etc., enjoyed by the towns- 
men, by the lord of the manor, and to ensure the continued 
payment of the rent due from each town as a whole instead of 

power from the Hng to license such a nnmber in this or that port or trading 
town." (P. 16. Note the word " probably" used here). No one claimed, m 
during all the centuries in which municipal corporations were unconsciousljjf 
coming into existence, that their liberties, acknowledged or granted in char-»^ 
ters from lords of manors, were in reality derived from the King; and not 
one of all the charters granted for centuries makes any such assertion. But 
Brady's object being the exaltation of the King's power through deprecia- 
tion of the powers of lords of manors, by appreciation of the royal power, 
and by skillful use of probabilities in favor of the King, he succeeded in con- 
firming the erroneous dictum of Coke in the case of Sutton's Hospital that '' 
only the King can incorporate. The admission made by Brady in the 
above quotation that formerly burgesses were under other dominion than 
that of their King is all the more valuable, coming as it does from a pro- 
fessed exalter of the sovereign power. Madox, Firma Burgi, p. 4, is to 
the same effect : " It is to be remembered that from the time of the Norman 
Conquest downwards, the cities and towns of England were vested either in 
the crown or else in the clergy, or in the baronage or great men of the 
laity. That is to say, the King was immediate lord of some towns, and 
particular persons, either of the clergy or laity, were immediate lords of 
other towns." 

^ Brady on Cities and Boroughs, 2d Ed., London, 1722, p. 2. 
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from each tenant seyerally, to the lord of the manor, this lord 
gave them a charter, confirming the town's customs and liberties, 
agreeing that they should continue as of old, so long as the 
stipulated rent was paid. This is fee-ferm or farm, the title 
of Madox's book on corporations, Fhrma Burgi} 

We are now at the beginning of Municipal Incorporation in 
England, the first step in which was taken when the first serf 
became the first villein.' It will be seen, therefore, that, like 
Topsey, municipal corporation grew ; they were self-instituted. 
There was no conscious intention on the part of anyone of crea- 
ting corporations, as we understand the term now. The charters 
thus given were more in the nature of grants upou condition 
than of absolute grants. They required renewal upon the 
accession of each new lord of the manor. This explains the 
constant renewal of these charters to town and boroughs^ 
otherwise inexplicable to those familiar only with corporations 
of the present day. 

During the reign of Ed. I. (1272 to 1807) villeins in the 
manors of England were bound to render certain stated ser- 
vices only, as recorded in the lord's book ; later their children 

^ ''This term (fee-farm) has difficulties of its own, for it appears in 
many different guises. A feoffee is to hold in feofirma^ in fevfirmam^ in 
fei firman^ in feudo firmarn^ in fevdo firma, ad firmam feodaUm, but most 
commonly infeodifimKi. The old English language had both of the words 
of which this term is compounded, both feoh (property) and/eortn (rent). 
(But the latter seems to be derived from Low Latin, in which firma 
has come to mean a fixed rent or tribute. Skeat, s. v. farm)* So in the 
language of France, and in Korman documents the term may be found in 
various shapes, firmam, fedium^ feudi firmam. But whatever may be the pre- 
cise history of the phrase, to hold in fee-farm, means to hold heritably at 
a rent. The fee, the inheritance, is let to farm. This term long struggles 
to maintain its place by the side of socage. The victory of the latter is 
not complete even in Bracton's day. The complete merger of fee-farm in 
socage may be due to a statute of Edward I., though the way for it had 
long been prepared." 1 P. & M., Hist. Eng. Law 293, 2d ed. (For the 
co-ordination of fee-farm and burgage with socage, see Magna Charta, 1215, 
C. 37). 

2 See the cases of the men of Dale, Y. B. 7 Ed. IV., Trinity Term 
7 (1468), and of the men of Islington, Dyer 100 (1553), to be examined 
later. 
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acquired the right to be entered in this court roll of the lord 
of the manor upon the same terms as their parents. Event- 
ually they were allowed copies of the terms on which they 
held their lands. They became thus tenants by copy of court 
roll, and their tenancy was that of copyhold.^ In some manors 
it was the custom to allow the heir to succeed the ancestor in 
his tenure, and the estate was a copyhold of inheritance. In 
other manors the lords were more vigilant over their so-called 
^^ rights/' and the tenants had only an estate for life. But 
though theoretically this tenure was dependent upon the will 
of the lord, this will was regulated by the custom of the manor, 
as shown by the roll of the lord's court. Those who rose 
from the condition of servitude to that of villeinage became 
finally freemen of the town they belonged to. The distinction 
between them was that the lord was answerable for his servi 
as well as for his villeins, but the freemen were answerable for 
themselves.^ Since then the word "freemen" has changed its 
meaning, and the change has been productive of much error 
and confusion. 

Villein services, in feudal law, were base or menial services 
performed in consideration of the tenure of land. The serf 
{aervtLS or slave) and his goods belonged to the lord of the soil. 
" The villein was not a slave, but a freeman minus the very 
important rights of his lord."^ " While the churl sunk to the 
state of villeinage, the slave rose to it."* 

" By the advancement of agriculture the peasants, in many 
parts of Europe, had been gradually emancipated from slavery 
and been exalted successively to the condition of farmers, of 
tenants for life and of hereditary proprietors. In consequence 
of the freedom attained by this inferior class of men, a great 
proportion of them had enjjaged in mechanical employments, 

^ Stabb's Const. Hist, of Eng., 264; 2 Bl. Ck>m. 95, 147. It is remark- 
able that Blackstone does not treat of serfs. 

' BCerewether & Stephens, Hist, of the Boroughs and Municipal Cor- 
porations of the United Kingdom. 

* Freeman, 5 Norman Conquest, 320. 

« Ibid., 822. 
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and being collected in towns, where the arts were most con- 
yenientlj cultivated, bad, in many cases, become manufacturers 
and merchants — ^being originally the tenants or dependents 
either of the Eang or of some particular nobleman upon whose 
demesne they resided, the superior exacted from them, not 
only a rent for the lands which they possessed, but various 
tolls and duties for the goods which they exchanged with their 
neighbors. These exactions, which had been at first pre- 
carious, were gradually ascertained and fixed either by long 
custom or express regulations. But so many artifices had no 
doubt been frequently practiced in order to elude the payment 
of those duties, and as, on the other hand, the persons em- 
ployed in levying them were often guilty of oppression, the 
inhabitants of particular towns, upon their increasing in 
wealth, were induced to make a bargain with the superior 
by which they undertook to pay a certain yearly rent in room 
of all his occasional demands, and these pecuniary composi- 
tions being found expedient for both parties, were gradually 
extended to a longer period and at last rendered perpetual. 
An agreement of this kind appears to have suggested the first 
idea of a borough considered as a corporation. Some of the 
principal inhabitants of a town undertook to pay the superior's 
yearly rent, in consideration of which they were permitted to 
levy the old duties and became personally responsible for the 
funds committed to their care. As managers for the com- 
munity therefore, they were bound to fulfill its obligations to 
the superior, and by a natural extension of the same principle 
it came to be understood that they might be prosecuted for all 
its debtd, as, on the other hand, they obtained, of course, a 
right of prosecuting all its debtors. The society was thus 
viewed in the light of a body politic, or fictitious person, 
capable of legal deeds and executing every sort of transaction 
by means of certain trustees or guardians. . . . They 
became, in a word, a species of 9ocage tenantSy with this 
remarkable peculiarity in their favor, that by remaining in 
the state of a corporation, from one generation to another, 
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they were not liable to the incidents belonging to a superior 
upon the transmission of lands to the heirs of a vassal. The 
precis^ period of the first incorporation of a borough in the 
different kingdoms of Europe is not easily determined, because 
the privileges arising from the payment of a fixed sum to a 
superior, in the room of his casual emoluments aivd the conse- 
quences which resulted from placing the revenue of a town 
under permanent administrators, were slowly and gradually 
unfolded to the view of the public."^ 

For further proof that for many centuries the municipalities 
of England were in the hands of the lords of the manors and 
not of the King, except in those manors which he held as of 
his own demesne,^ see Madox, History of the Exchequer, 226, 
as follows : "Another part of the ancient Crown revenue arose 
out of the yearly forms of towns, burghs and gilds. If I do 
not mistake, in the most ancient times after the conquest (as 
far as we can find by records) several towns of England were 
in the hands or possession of private lords. But of them it is 
not my business to treat. The towns, burghs and villates of 
England, which were in the hands of the King, were com- 
monly let to ferm." 

See also Madox, Firma Burgi, 17 : 

" Several lords of baronies held in demean all the towns, 
whether corporate or non-corporate, which were within their 
barone. For example, the town of Bristou (Bristol) was part 
of the ancient Honour of Gloeester. The Earles of O-locester 
held the town in dominio ; the burgh of Arundell was parcel 
of the Honour of Arundell; the burgh of Walingford was 

^ An Historical View of the English Goyemment, &c John Millar, 
London, 1787, folio, p. 378. 

' '* Ancient demesne, amtiquum dominicum regtSt consists of those manors 
which (thoagh now perhaps granted ont to private subjects) were actually 
in the hands of the Grown in the reign of Edward the Confessor, and at 
the accession of William the Conqueror; and so appear to have been 
by the great survey in the Exchequer called Domesday Book. Fitz H. Nat 
Br. 14, 16." 

(BL Connderations on Copyholders, 128.) 
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part of the Honour of WaUngford ; and so for the rest. In 
like manner the Great and Baronial Abbots and Priours com- 
monly held the towns lying within their seigneary in demesne. 
But I forbear to enlarge on this Head.'' 

See further, Willcock on Mun. Corps. 3 : 

'^ In England, many towns were enfranchised and incorpo- 
rated by the greater barons and many more by the Crown. It 
I appears that at first the right of doing so was in the immedi- 
ate lord, and not in the King by virtue of his prerogative, for 
the earliest incorporations by the Kings of England were of 
towns held in demesne or by tenure in capite, and that every 
great baron who had towns within his own barony incorpo- 
rated them at will. The Earles of Cornwall incorporated many 
towns: West Loe, Truro, Launceston, Liskeard, Bodmin, 
Lostwithiel, Grampound and others, with franchises similar to 
those bestowed by the Crown ; the Baron of Villa Torta con- 
stituted Saltash a corporation ; the Earl of Devon incorporated 
Plympton ; John, Earl of Moreton and Lancaster (afterwards 
King) incorporated Bristol and Lancaster ; and John, Duke 
of Britain and Lord of Richmond, bestowed on Richmond a 
charter of incorporation and privileges."^ 

That charters to towns and boroughs from the lords of 
manors were not original grants of powers, liberties and 
immunities, but were rather acknowledgments of ^^ liberties," 
etc., already won, of existing states of fact with sanction of 
continued future enjoyment, sometimes with the addition of 
new ^Hiberties," in consideration of a fee-farm rent, see ^^The 
>^ Literature of Local Institutions," Gomme, 1886, p. 65. Igno- 
rance, continued for centuries, of these facts in England's 
history, or indifference to them through failure to realize their 
importance, combined with too great devotion to Latinity, to 
the study of Latin, its language, grammar, history, law and 
literature, have all combined to foster the underlying principle 
I of the Roman system that all power emanates from the state, 
and to neglect and even to oblivion of the Teutonic prin- 

^ Bradj on Boroughs, where manj other instances may be found. 
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ciple that the central power is derived from the union of local 
powers.^ When in England, about 1830, it was deemed wise 
to foster the development of local powers, the mischievous 
principle was favored that local powers were originally derived 
from the central power, instead of which the exercise of local 
powers should have been looked upon as a return to the former 
system, as we now know was the case through our better 
knowledge of the true character of Germanic institution.^ 

We speak of these early charters as grants, but, strictly | 
speaking, the word is inappropriate. For if the lord of the 
manor granted something to his villeins, burgesses, common- 
ality, etc., when he gave them a charter, so did they grant 
something in return — a ^id pro quo — either feudal services 
or a fee-farm rent. Each householder either paid his share 
individually, or, at a later date, it was paid collectively by cer- 
tain men of the town acting for the town, or a lump sum was 
paid by the town acting collectively for all its householders. 
The word grant is a relic of the old idea that what the lord or 
the King did was of grace, and therefore subject to revocation 
at his will. Royal charters read : " We ... of our certain 
knowledge, mere motion and special grace . . . grant . . .," 
etc. It took centuries to evolve the idea of the contractual rela- 
tion of the parties, and that both are equally bound to carry out 
their agreement. The Dartmouth College Case^ put private 
corporations upon this footing in this country, but only because 
of the inhibition contained in Section 10, Article 1, of the 
Constitution of the United States. Yet in this very decision, 
public corporations are excepted. The unjustifiable use of 
quo warranto by the Stuart Kings, to free themselves from 
the restrictions of the charters that had been granted to 
English and Colonial corporations, is yet another illustration 
of the prevalence of the old idea that a charter is only a grant 
of grace. When Parliament passed a statute taking away some 

^Ibid. p. 2. 
aj6id. p. 5. 
M Wheaton 518. 



Digitized by 



Google 



14 

of the chartered rights of Massachusetts, after the passage of 
the Boston Port Bill, we have still another illustration of the 
prevalence of this idea.^ 

The other and more modern idea is that charter rights are 
indefeasible by act of the grantor alone. 

" In the country from which we derive our ideas on the sub- 
ject of municipal corporations the charters of cities were, as 
their name implies, contracts entered into between the corpo- 
rators on the one hand, and the King or feudal lord on the 
other, by which liberties and franchises were bartered for per- 
sonal services or for money. The rights and powers which the 
charters conferred were of the nature of those secured to the 
people at large by our constitutions. They were intended to 
be permanent and could not be lawfully taken away ; they were 
in the true sense of the word, franchises."^ 

With progress and development in the true understanding 
of what incorporation is, there came admission that what had 
been done, i. e., the granting of charters by lords of manors, 
was true incorporation. This was repeatedly admitted, as we 
shall see, by the Kings of England, by Parliament and by the 
courts. Queen Elizabeth granted more charters of incorpora- 
tion than any other sovereign, charters that were true charters 
of incorporation, even if they be judged by the more exact 
standard of the present time. Hers was the culmination of 
the course taken by the Tudor Kings in always augmenting 
the royal power, and in taking away from the power of the 
lords of manors. It resulted in putting an end to the grant- 
ing of such charters by lords of manors and in Coke's incor- 
rect dictum in the case of Sutton's HospitaP that only the 

1 4 Graham, Col. Hist of the U. S., 360. 

' Reynolds vs, Baldwin, 1 La. An. 162 at 167. I must dissent, however, 
from what the learned Judge says next : " But the relation existing between 
our municipal corporations and the sovereign is not the same/' This may 
be true of his state, Louisiana, settled under the Civil law of France and 
Spain. It is not true of the colonies on the Atlantic coast, settled hy 
Englishmen bringing with them the laws and rights of Englishmen. 

• 10 Co.* 1*. 
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King can incorporate. For it should be remembered that that 
case was one concerning a private corporation, and while it may 
be true that only the King can incorporate such a body, it by 
no means follows that only the King can incorporate a munici- 
pal corporation. The error arose from Coke's not making any 
distinction between various kinds of corporations, a distinction 
not recognized until long after his time. Many of the charters 
of true corporation to towns and boroughs by Elizabeth and 
her successors were to towns already furnished with charters 
by lords of manors, and they state that the town was immemo- 
rially incorporated. In many instances the new charter 
recites and confirms the older charters of the lords of the 
manor, that is to say, the new charter is but a charter of 
confirmation. Sometimes the new charter states that the King 
has inspected the old charter granted by the lord of the manor, 
and now confirms it. These charters are known as inspezimus 
charters. This is an admission by the sovereign that the 
earlier charters by the lords of manors now inspected and con- 
firmed (for a further consideration, to ward off attacks upon 
their liberties under quo warranto) had incorporated towns 
and boroughs, even when judged by the more exact standard 
of that time and even yet the standard. It was never claimed 
that true charters of incorporation were now granted because 
the previous charters of lords of manors had failed to incor- 
porate or because lords of manors had no right to issue char- 
ters of incorporation. We may be sure that had the Crown's 
legal advisers, under the arbitrary and despotic Tudor and 
Stuart Kings of England been able to advance the theory 
that the earlier charters granted by lords of manors had failed 
to incorporate the many towns and boroughs that ever since 
their receipt of these charters had claimed to be validly incor- 
porated, they would have done so, and would have brought 
quo warranto against those towns in order that the royal 
treasury might be replenished, without the necessity of sum- 
moning Parliament to meet, with the fees that would have been 
exacted for the illegal course of those towns in falsely calling 
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themselyes incorporated. Judges holding their offices at the 
will of the King and dependent upon him for their salaries, 
stood ready to give judgment of ouster in such cases, if by any 
possibility the law could have been so construed, and syco- 
phantic courtiers, as well as lawyers stimulated by the reward 
they would have received, were always at hand to attack towns 
and boroughs incorporated under charters granted by lords of 
manors, had such a thing been possible. But it was never 
attempted, and no better proof could be given that it could 
not be done. Here then is contemporaneous admission that 
true incorporation had resulted from charters granted by lords 
of manors. 

Admitting the royal power to grant " divers rights and lib- 
erties, such as franchises, privileges and immunities, fairs, 
markets, parks, free warrens, leets and hundreds,"^ it is by no 
means true, as the learned editor goes on to say that they 
'^ have otherwise no existence and can only be established by 
royal prerogative." This incorrect statement was probably 
fostered by the very nature of the collection he was editing, 
it being a collection of royal charters, and therefore not in- 
cluding other charters. On the same page he says, ^^ The 
charter rolls are the contemporaneous registers of royal grants 
of lands, honors, dignities, hereditary offices, liberties and 
other estates of inheritance to the nobility and commonalty ; 
and of lands, liberties, privileges, immunities and other estates 
in mortmain to ecclesiastical, eleemosynary and lay corporar- 
tions." 

On the next page he defines charters in their widest signifi- 
cance as '' deeds or writings conveying properties or immuni- 
ties from one private person to another," but in a more limited 
sense, as ^^ that most solemn species of royal diploma by which 
powers, privileges, immunities, exemptions and other specialties 
emanating from the royal prerogative are granted in per- 
petuity." There is no reason for limiting the meaning of 

1 P. 1 of the Introdaction by Thomas Duff Hardy to Botiili Chartanim 
in Turri Lioiidinensi Asservati, London, 1837. 



Digitized by 



Google 



17 

^^ charters " in this narrow way, except as a designation of the 
particular kinds of charters then being edited, and even the 
first definition is too narrow in limiting charters to deeds or 
writings conveying properties from one private person to an- 
other, for this would exclude all royal charters and all ecclesi- 
astical charters by an individual in his ecclesiastical capacity. 
Considering ^'charters" as meaning deeds or writings con- 
veying properties or immunities therefore, the observations 
made upon their nature and classification in this introduction 
are calculated to throw much light on a little known subject. 

Our writer divides charters into charters of lands, tenements 
and liberties not before granted to the parties and charters of 
confirmation of grants before made. The first call for no 
further consideration here, merely pointing out that before the 
middle of the thirteenth century, royal charters do not differ 
materially in form from charters of private persons as illus- 
trated by the example given, and that royal charters cease in 
1516, according to this writer, ^' and all the written acts of 
the sovereign in the nature of grants were thenceforward made 
in the form of letters patent and recorded upon the patent 
rolls. (The patents of creation of the nobility retained the 
formula of charters until about the year 1620)/' But there 
must be some inadvertance in this too broad statement, for 
Elizabeth issued more charters of incorporation to munici- 
palities than any of her predecessors, and they continued to 
be issued by her successors. 

He divides charters of confirmation into : 

^^1. Charters confirming previous grants without reciting 
them. 

'^2. Charters of simple confirmation without addition of 
anything new. 

^'3. Charters comprising both, that is, reciting previous 
charters and confirming what was previously enjoyed, with 
some additional grants." 

^^ ... It was the custom of the Roman Emperors to 
renew grants made by their predecessors. Tiberius ordained 
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that the grants of preceding Emperors should be of no force 
under their successors unless they were renewed ; a law that 
greatly contributed to enrich the Emperial treasury at the ac- 
cession of each prince. Several of the Emperors, however, 
for instance Titus, Nerva and Marcus Aurelius, contented 
themselves with confirming, by a single edict, all the benefac- 
tions of their predecessors." 

** The English custom of renewing or confirming charters 
to the successors or representatives of the first grantee, by 
the successors or representatives of the first grantor, seems 
to have arisen out of a general feeling of the necessity of ob- 
taining from successive sovereigns confirmation of the grants 
made by their predecessors. This was more especially neces- 
sary in times of contention and civil discord, when sovereigns 
ascended the throne by usurpation and naturally rewarded 
their partisans and followers with the confiscated estates of 
their opponents. In such times men could not consider them- 
selves very secure in the enjoyment of property which had, 
perhaps, been first vested in themselves or their predecessors 
by some King from whom or from whose descendants the sov- 
ereign power had then departed. In unsettled times common 
prudence induced persons to procure confirmations or recogni- 
tions of their rights from the sovereign on the throne, by which 
means they might entertain hopes of retaining peaceable and 
quiet possession of their inheritances during his life term at 
least. The practice of confirming charters was also one of the 
natural consequences growing out of the feudal law. Accord- 
ing to the principles of that law the King was considered 
supreme lord of the soil, and all persons enjoying its fruits or 
revenues obtained and held them either mediately or immedi- 
ately of him. The estate or property of such persons was also 
deemed in some degree conditional, of which they were liable 
to be dispossessed upon trivial or even imaginary wrong. 
Little dependence could therefore be placed upon the authority 
of any grant unless it had either recently been made or re- 
cently confirmed, and hence it is that we find upon record so 
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many confirmations of particular estates, rights and liberties 
Buccessiyely made to the same parties or their representatives. 
Charters of confirmation to private individuals are not, how- 
ever, of such frequent occurrence as those to ecclesiastical and 
lay corporations, and apparently for this reason, that when 
land was granted to an individual (which was rarely done un- 
less the party was high in power) some service or rent was 
generally reserved to the crown, and so long as the same was 
rendered and the party remained faithful to the King, there 
was little danger of disseisin or forfeiture ; but if the party 
deviated from his allegiance, the land became forfeited to the 
crown and was seldom, if ever, restored to him or his family. 
With corporate bodies, both lay and ecclesiastical, the case was 
different ; the land which they obtained mostly came from 
private persons ; but royal charters generally endowed them 
with liberties, privileges or immunities which had originally 
belonged to the royal prerogative, and which may therefore 
have required confirmation by the successive sovereigns, a sup- 
position which the King would encourage rather than repress, 
heavy fines being demanded and paid for his charters of con- 
firmation. From the Norman conquest to the middle of the 
reign of Henry III., charters of confirmation to lay corpora- 
tions are rare. New charters granting the same privileges 
as those conveyed by former ones were generally substituted 
for confirmations of the original grant ; for instance, Henry 
II. granted to the citizens of London a charter of liberties, and 
Richard I., John and Henry III. successively granted to them 
the iame liberties in the very same words, merely referring to 
the preceding charter, without reciting it, thus sicut carta 
domini Johannis Regis patris nostrij quam inde halent ra- 
tionaliliter testatur. There is very little distinction between 
the formulas of such charters and those of original grants." 
The charters of confirmation included in 2 and 3 above are 
granted by charters of " Inspeximus," so-called from the word 
inspeximtiSy which occurs in these charters and letters patent 
which are recited verbatim and then confirmed; "thus an 
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inspeximus is nothing more than the royal acknowledgment 
of haying seen some diploma, granted by himself or by one 
of his predecessors, which he approyes, ratifies and confirms 
under the great seal, an act that bound himself but did not 
alter the nature of the estate vested in the person on whom or 
whose ancestors it had originally been conferred, (do. p. IV.) 

. . . hundreds of instances can be adduced of very early 
original charters being still in a better state of preservation 
than the inspeximtis charters themselves. Moreover, for the 
purpose of guarding against loss or decay, it was the custom to 
make duplicates and triplicates of valuable original charters, 
each of which was sealed, and had equal force and efiect." 

The inspeximus charter, in England, appears to have 
originated in the eleventh year of the reign of Henry III. 
from the following circumstances : By an act of Council in 
the third year of that reign (the King being then in his nonage) 
it was declared; ^'Quod nulla carta, nuUae litterae patentes, 
de confirmatione, alienationse, venditione, vel donatione, seu 
de aliqua re quae cedere possit in perpetuitatem, sigillentur 
magno sigillo nostro usque ad aetatem nostram completam,*' 
and in the month of February in the eleventh year of his reign, 
Henry having declared himself in his council at Oxford to be 
of legitimate age, it was announced to all religious and other 
persons who wished to enjoy their liberties that they must 
renew their charters under the King's new seal, because the 
King regarded ancient charters of no moment ; and accord- 
ingly a taxation for such renewals was made and levied, not in 
proportion to the ability of each person, but according to the 
amount estimated by the judiciary. (Mat. Paris, fol. 232, col. 
b. ed. 1644). In pursuance of the foregoing resolution of the 
King in council, letters were subsequently sent to the sheriffs 
of the different counties (Rot. Claus. 11 Hen. III-p. 1, m. 21 
dorso), ordering them to proclaim publicly and immediately 
that all persons (possessing or claiming to possess lands, tene- 
ments, or liberties, by gift, grant or confirmation, either of the 
King's predecessors as Kings of England or of himself) should 



Digitized by 



Google 



21 

come without delay, at or before the beginning of Lent in the 
same year, to show by what title they held or claimed their 
lands, tenements, or liberties, if they wished to retain them. 
The sheriffs were also ordered to have it proclaimed in their 
counties that whosoever desired the King's charter or confirma- 
tion of lands, tenements or markets, liberties or anything else 
whatsoever, should come to him within the same term to obtain 
his charter or confirmation thereof. By this measure King 
Henry realized not less than £100,000. (One of the many 
methods employed by Richard I. to procure money after his 
return from the Holy Land, was to impose upon his subjects 
the heavy tax of having their charters renewed, for which he 
demanded large sums of money. In the autograph manu- 
script copy of Matthew Paris in the British Museum, there is a 
marginal note, stating that Richard was instigated thereto by 
Geoffrey Fitz Pierre, Earl of Essex). In the charters of con- 
firmation which were granted upon that occasion the word 
inspeximus followed by a recital (" from word to word, without 
addition, change, alteration or any diminution,") of the pre- 
ceeding charter or charters, whether original or confirmatory, 
was first used. ^^It was not, however, until the time of 
Edward I. that inspeximus or confirmation charters became 
common, in the thirteenth year of whose reign their various 
forms were prescribed by Parliament. (See Rot. Claus. 13 Ed. 
I. m. 7 in cedula)." 

It seems by a letter from King Henry Y. to his chan- 
cellor, to have been the custom for charters of confirm- 
ation to have been granted as a thing of course, provided 
there were nothing specially against it, and that a certain sum 
or its equivalent, was paid to the King. According to the 
liberties, franchises and privileges confirmed (hence it is that at 
the end of charters the words occur, ^'by fine paid into the Hana- 
per," '^for the fine of so many marks,'' etc.), the demand was 
small or great ; for instance, the citizens of London, in the 
first year of the reign of King John, gave the King three hun- 
dred marks to have his confirmation of their liberties, whilst 
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the fallen of Winchester only gave five marks to have the 
King's charter confirming their liberties. . . . Besides 
the heavy sums demanded by the crown for its charters of con- 
firmation there were other sums due to the Chancellor and his 
officers as their fees for affixing the great seal, etc. . . .*' 

The formulas '^ Dei gratia/' etc., are religious expressions, 
signifying humble acknowledgment of human dependence upon 
the Almighty. Therefore their use was not restricted to kings, 
although, in time, they assumed the exclusive right to them. 
One of the charges brought against the Count d'Armagnac in 
1445 was that he had assumed the privilege of styling himself 
Count par la grace de Dieu : — " il fiit prouv^ quil persistoit, 
malgr^ les defenses du Roi k se dire Comte par la grace de 
Dieu."^ Upon the Count's release from prison it was made 
a condition that neither honor his successors should ever again 
use the style. 

Hardy, page 11 et seq., gives the formal parts or clauses of 
royal charters and their origin as follows : •* 

1. The Premises contain the name and title of the grantor, 
the address, the name and quality of the grantee, the descrip- 
tion of the thing granted and the reason or consideration of 
the grant being made. Ethelbert, King of Kent (860 to 866), 
first conveyed lands by written instruments (Hicks. Dissert. 
Epist., p. 79), before which time lands and possessions were 
simply conveyed by symbols of the donation, — as a piece of 
turf, a bow, a lance and the like, — and Beda also relates that 
he was the first to promulgate written laws (Bed. Eccles. His- 
torian, cap. 5, edit Cant.). Richard was the first English 
monarch, after his coronation, to use the plural nos, nostrce^ 
etc., which example has since been followed by all English 
kings. 

2. The Movent Clause, comprised in the premises, states 
the reasons moving the King to make the grant. (When the 
King's grants are upon a valuable consideration they should 
be construed favorably for the grantee, for the honor of the 

^ L'Art de verifier les Dates, 276. 
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King, 2 Inst., 446-7). To show that the grant was not in 
return for a valuable consideration in the reign of Edward III. 
the custom arose, ever since followed, of stating that the char- 
ter is made of the special grace, certain knowledge and mere 
motion of the King. 

8. The Habendum, Tenendum and Reddendum Clause fol- 
lows the Movent Clause, ^^ first, to name again the grantee, 
and secondly, to limit the estate" (Co. Litt. 188-a) or to de- 
termine what estate or interest is granted, though this is some- 
times done in the premises, 2 Bl. Com. 298. ^'It cannot 
increase or multiply the gift because it were absurd to say the 
grantee should hold a thing that was never given him " (8 
Bacon, Abr. 895). The object of the Tenendum was to sig- 
nify the tenure by which the estate granted was to be held. 
It was formerly important, but, after tBe statute Quia JEmp- 
tares (18 Ed. 1, 1270), it became comparatively unimportant. 
Previously to that time it denoted the lord of whom the land 
should be held ; that statute directed all future purchasers to 
hold of the chief lord of the fee and not of the immediate 
grantor. It is now of little use, owing to statute 12 Car. II, Ch. 
24 (1660) that reduced all tenures by knight service and in 
capite to free and common socage. It is therefore only con- 
tinued by custom. In early charters it throws light upon 
domestic manners and customs or traditions now extinct. 

The Reddendum (redditus, render, return, or rent) is the 
clause whereby the grantor creates or reserves some new thing 
to himself out of what he grants. It consisted, in chivalry, 
principally of military services ; in villenage, of servile offices ; 
and in socage, of money. 

4. The Quare Yolumus Clause recapitulates the name of the . 
grantee, the limitation, the thing granted and the service or 
rent to be rendered. This clause is peculiar to royal charters 
and is equivalent to and of the same import as the clause of 
warranty in private charters. 

5. The Penal Clause is to deter people firom violating or 
opposing the execution of the charters granted. It consists of 
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yarious anathemas, imprecations, maledic terms and censures, 
leveled at any transgressor. These ceased after the Norman 
conquest generally, except in charters to religious houses. In 
a charter of King John to the Archbishop of Canterbury this 
royal rascal states that all violating its provisions will incur 
the ^' indignationem Domini Omnipotentis et nostram." 

6. The Hiis Testibus Clause contains the names of the wit- 
nesses. The presence of witnesses, without their signatures, 
was enough to establish the validity of the deed ; as in Bome 
the presence was indispensable, not the signing by the wit- 
nesses. During the Anglo-Saxon era charters were prepared 
by professed scriveners or notaries, and were read aloud in 
some public place. As the grantor could seldom write he 
made a cross by his own hand before his name (the origin of 
the existing custom), or the scrivener more generally made it 
for him. In a charter by King Cadwalla he owns his inability 
to write his name. " Propria manuj pro ignorantia Uttera- 
rum, signum Sanctoe Cruets ea^ressi et subscripsi.'' (Seld. 
Jan. Angl. lib. 1, S. 42, p. 58). 

If the grantor did not sign the charter by his own hand, 
neither did the witnesses, all the crosses being made by the 
scrivener. ... It is impossible to determine when the 
Anglo-Saxon and the Anglo-Norman Kings state that they sign 
the charters with their own hands, whether they really did so. 
It would appear that it was not the invariable practice. As an 
instance of the crosses being made by the hands of the grantor 
and witnesses in an Anglo-Norman charter, see the charter 
engraved in Hickes, Epist. Dissert., and as an instance of 
their all being made by the hand of the writer of the charter, 
see the fac-simile of the Conqueror's grant to Battle Abbey, 
engraved in the first volume of Bymer*s Feodera. 

The names of the officers of state, nobles, etc., in this clause 
form a valuable body of evidence. In the claim made in 
1801 by Charlotte Fitzgerald to the Barony of Boos, a charter 
of Edward I. was produced before a Committee of the House of 
Lords to show the name of Bobert de Bos occurred as a wit- 
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ness. A committee appointed by the House of Lords to 
inquire into the dignity of a peer of the realm inferred that 
William de Albini, from whom the Earls of Arundel claim, 
was Cornea Sussex and not Comes Arundely because he was so 
styled in the hiis testibus clause of a charter to which he was 
a witness. The yalue of such evidence, when skillfully used, 
is well illustrated by the case of a charter to the Bishop of 
Rochester, at p. 8 of a later edition of Rymer's Feodera as- 
signed by the editor to 83 Henry I, but which belongs in fact 
to 88 Henry III, for the following reasons given by Hardy, 
note p. XrV. 1, Henry is designated as Dominus HiberruBy a 
title never borne by Henry I. 2d. The whole of the charter is 
written in the first person plural, a form never adopted until the 
time of Richard I (1189 to 1199). 8d. Richard was not the 
name of the Bishop of Rochester, temp. Henry I, but was the 
name of that Bishop, temp. Henry III. 4th. The persons 
named as witnesses lived in the time of Henry III and not in 
that of Henry I ; and finally the charter in question is enrolled 
on the charter roll of 83 Henry III. 

7. The Data per manum Cancellarii and Data per manum 
nastram clauses, which are peculiar to royal charters. One or 
the other occurs after the name of the witnesses, and is the 
royal ratification of the charter. Until the middle of the reign 
of Henry III charters were generally given under the hand of 
the chancellor ; after that they were given under the hand of 
the King. It must not be supposed* however, that the King 
either wrote or sealed the charter ; the words were merely used 
to give greater force and weight to the charter, as a royal act. 

8. The Datal Clause, containing the time and place, an im- 
portant clause from which the authenticity or spuriousness of a 
charter has frequently been determined. For instance, it was 
ordained by one of the eleven canons made at the Gelchyth 
(Chelsea) Council, July 27, 816, that all bishops should date 
certain acts from the year of the Incarnation of Jesus Christ. 
Therefore the introduction of the Christian era in the date of a 
charts purporting to have been granted by King Ethelbert to 
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the Abbey of St. Augustine, Canterbury, in 605, betrays it to 
be a forgery. (But query ?) 

Only a few of the Anglo-Saxon charters extant are dated. 
Some of the charters of the Anglo-Norman Kings are dated, 
others are imperfectly dated, and many are without any date. 
From the beginning of the reign of Richard I. to the present 
time the Datal Clause commonly used by the English Kings 
contains the name of the place at which the instrument was 
granted, the day of the month, and the regnal year of the King 
making the grant. 

9. The Sealing Clause. Seals were affixed to giye greater 
weight and authority than these instruments could acquire from 
a mere authentication by manual signs that could be easily 
imitated, whereas it required much ingenuity and labor to imi- 
tate a seal. The practice of sealing charters is supposed to 
have been introduced in England by Edward the Confessor, 
who, when on a visit to the Norman court, learned it from his 
cousin, William, Duke, of Normandy. 

These statements' are summarized from Hardy's work, but 
must not be restricted to royal charters only, most of his obser- 
vations being equally true of charters by lords of manors. 
Hardy's work treats of royal charters only, and probably un- 
consciously, he often uses language unduly limiting his propo- 
sitions to royal charters, as if they do not apply to charters of 
lords of manors. Thus another link was added to the chain, 
weak in reality, that all power is derived from the central 
power, the King. 

If it be asked what was the object of the royal charters of 
Inspeximus and Confirmation if these towns were already in- 
corporated by the charters of their lords, the answer is that it 
was one of the means employed by the Crown to replenish the 
depleted treasury, like the '^strike " of the modern legislature* 

^' The Exchequer was a court greatly concerned in the con- 
servation of the prerogatives of the Crown. It was the care 
of the Treasurer and Barons and the King's Council at the 
Exchequer to see that the rights of the Crown were not invaded 
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b J such as claimed liberties or exemptions ; and to allow or 
disallow of liberties or exemptions claimed, as reason and justice 
should require. 'Tis true the allowance or disallowance of 
liberties had some relation to the royal revenue ; inasmuch as 
men were wont to be punished by amercements, seisures and 
fines for undue usurpations of liberties, and were obliged or 
induced to sue for confirmation or improvement of their lib- 
erties, if they desired the same. However, many affairs of 
this nature were wont to be examined and regulated at the 
Exchequer. And therein great care was taken to preserve the 
rights of the Crown inviolate. Upon this ground probably 
it became the usual method for charters of liberties to be read 
and enrolled at the Exchequer. So that commonly when the 
King granted or confirmed liberties by his letters patent, a 
close writ directed to the Treasurer and Barons was wont to 
issue resiting the substance of such grant or confirmation, and 
commanding the Barons to allow thereof. The records both 
of the Chancery and the Exchequer are full of instances of 
these matters."^ 

We think now of courts as protectors of the liberties of the 
subject. But the Court of the Exchequer, according to the 
admissions of this authority, was the protector of the rights of 
the Crown. The town was powerless before a court selected 
by its opponent, paid by him and dependent upon him for its 
tenure of office. 

We are all familiar with the theory that a grant to A and 
his heirs does not incorporate, but that a grant to A and his 
successors does incorporate. According to many old authori- 
ties, including the great Coke, Sheppard (the writer of the 
first book on corporations, London, 1659), Brady, Madox, 
Merewether and Stephens, and others, this is the essence of 
incorporateness — the taking by succession. But, according to 
modern writers, the essential thing in incorporation is the 
creation of the new persona fictaj the immaterial, artificial, 
juristic entity that is to continue in being indefinitely (unless 

^ Madox, HiBt of the Exchequer, 502. 
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it8 life be expressly limited by the terms of its creation). 
The real question is. whether this new persona ficta has come 
into being. Was that the intention of the parties and has it 
been sanctioned by long -continued general assent or by law ? 

The advocates of the old theory that there must be words of 
succession in order to create a corporation ignore some of the 
old leading cases on this subject. See, for instance, the case 
of the men of Dale, Y. B. 7 Ed. IV, Trinity Term, 7 (1468). 

^^ Nota, que fut tenue en le Common Bank que si le Roy 
done en fee ferme probis hominibtis mlUe de Dale que le cor- 
poration est bon." 

See also the case of the men of Islington, Dyer 100 (1558). 

'^ It was holden for law in the Star Chamber by Bromley, 
Chief Justice, Sir John Baker and others that if the Queen at 
this day would grant land by her charter to the good men 
of Islington without saying, to have to them^ their heirs and 
successors^ rendering a rent, this is a good corporation for ever 
to this intent alone and not to any other, etc. But then it 
seems they are only tenants at will ; and if the Queen release 
or grant to them the said rent and fee-farm, it should seem 
the corporation is dissolved ipso facto^ for the rent and farm 
was the cause^ which enabled the corporation, etc., Ideo quaere.*' 

Too much importance has been attached to the word '^ suc- 
cessors " as indicative of incorporateness. In a sense it may 
be said that the succession is in many persons in case of joint 
tenancy and even in case of tenancy in common and of part- 
nership. Yet there is no incorporation. So, too, in the 
United States, in case of a grant to A and his heirs ; as all his 
children and all their children, and so on, without limit, are 
his heirs, the succession is in many persons. We have already 
seen that there may be incorporation without using the word 
"heirs" or the word "successors" and cases, soon to be given, 
show that incorporation may result when either word or when 

^ This shows how essential to the idea of manicipal incorporation of 
old was the fee-fieurm. It shows how slight a hold the conception had then 
gained, of the irrevocability of a grant of incorporation by the grantor 
alone. 
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both words are used. Again, the question is not what words 
were used but, has the new legal entity, the new persona fictay 
been created ? 

Evidently municipal corporations were in existence in Eng- 
land long before it was generally known, or perhaps it would 
be more accurate to say that what existed, through a process 
of unconscious development became afterwards recognized as 
corporations. The thing existed first and afterwards it re- 
ceived its name — which is but the usual order. 

^^ . . . long before the judicial conception of an artificial 
civic body came into being, the borough had, what may with 
propriety be called, a natural corporate existence ; it was an 
aggregate body acting as an individual, making by-laws, hav- 
ing a common seal, holding property in succession and appear- 
ing in courts of law. The formal incorporation of boroughs 
in the fourteenth and fifteenth centuries did not materially 
alter the town constitution ; it was in most cases merely a rec- 
ognition of existing franchises with a stronger accentuation and 
a more precise formulation of the right of independent action 
as a collective personality with a distinctive name, especially 
as regards the holding of real property. In the sixteenth, 
seventeenth and eighteenth centuries the term '^ corporation " 
was more commonly applied to a select governing body, which, 
since the fourteenth century, had gradually usurped the earlier 
popular government in most boroughs."^ 

What we call a corporation was first called ^^ un corps " or a 
body, whence our "body politic" or "body corporate" ; or "un 
gros " or something that had an existence in itself, apart from 
its constituents. Thus there was gradually evolved the idea 
of an abstract artificial individuality, composed of members 
for the time being, to be succeeded by others after them, but 
continuing after their death. This became the persona ficta 
of a later time. 

Merewether and Stephens contend (p. 859) that the first 
real incorporation in England was the incorporation of Eings- 

1 Gross, Gild Merchant, 95. 
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ton-upon-HuU in 1439. Pike, Int. to 1 Y. B. 6 Ed. Ill, XLIV, 
says that Wells was incorporated three years earlier than the 
charter of Ed. Ill (1327 to 1377) to Coventry that Gross, 
in 1 Gild Merchant, 93, note, says is the earliest charter of 
incorporation known. The earliest mention of a borough as 
" un corps " is in Y. B. Easter, 4 Ed. II, 103 (1311). 

These differences illustrate the difficulty writers of recog- 
nized weight have in deciding what constitutes incorporation. 
They show also how slow was the evolutioli of the concep- 
tion of " corporation." The charter of Coventry runs to the 
^^ heredes et successores," but mentions neither ^' corporation " 
nor "body politic." 

In 1444, five years after true incorporation was understood, 
according to Merewether and Stephens, 862, Henry VI 
granted a charter to the mayor and burgesses of Newcastle 
and their heirs. But the quibbles and inconsistencies of these 
writers are too well known and admitted now^ to call for 
further mention. 

No doubt, for a long time only the word "heirs '* Was used 
in charters of incorporation, then "heirs and successors," and 
finally " successors " alone became recognized as more appro- 
priate. This may have resulted from the use of the word "suc- 
cessors" in ecclesiastical charters, where, obviously, "heirs" 
would be incorrect, " successors " being the only appropriate 
word to designate the successors of ecclesiastics in their eccle- 
siastical capacity. But as already shown in the cases of the 
men of Dale and of the men of Islington — and its importance 
justifies its continued repetition — a corporation can be created 
without using either " heirs " or " successors." And the 
change from " heirs " to " successors " was gradual and marked 
by alternations in their use, and sometimes by the use of both. 

The unwarrantable conclusion drawn by Merewether and 
Stephens, from the substitution of " successors " for " heirs," 
is that no corporation did or could exist without the word " suc- 
cessors," and that there were no corporations in England until 

^ Grofls, Gild Merchant. 
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that word was used. This is largely a matter of definition. 
If words of succession are indispensable to incorporation, 
then, of course, there were no corporations in England until 
such words were used. But these writers are not consistent; 
for finally they abandon the theory they have thus far strenu- 
ously maintained, by admitting (p. 548) that the adoption of 
the word "successors" was rather the effect of accident than of 
intention, " for we find," they say, " in the succeeding reign 
that charters were again granted to the citizens and their 
heirs." 

The facts of history now known, and many of which were 
unknown to Coke, show that charters were granted by lords 
of manors, lay and spiritual, as well as by kings holding 
manors as of their own demesne, and not acting in the exercise 
of any royal prerogative, to towns and boroughs confirming 
the continued enjoyment of " liberties " in the future as they 
had already been long enjoyed in the past. Sometimes addi- 
tional new "liberties" were added, and afterwards similar 
brand-new charters were granted, relating only to future en- 
joyment of such " liberties " similar to those already long en- 
joyed by the old towns and boroughs. In return for these 
grants the townspeople agreed at first, each one severally, to 
render his feudal dues (or rent in place thereof), then a group 
of the principal townsmen or burghers became responsible for 
the whole sum, and finally the town itself became thus liable 
for the fee-ferm rent. These early charters ran to the grantees 
or to the grantees and their heirs, then to their heirs and suc- 
cessors, finally to their successors, but the change in form was 
not continuous, and until the form became fixed we find num- 
erous fluctuations, and sometimes neither "heirs" nor "suc- 
cessors " were mentioned. There was no intention on either 
part to form a corporation, indeed neither knew what a corpo- 
ration was ; for the name did not exist, but the thing itself was 
being gradually evolved. Edward I., through exercise of quo 
warraniOy vastly increased the royal power over corpcn^tions 
and diminished the granting of charters by lords of manors, 
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although they still continued to confirm the charters they had 
granted. Gradually, however, it became recognized that the 
King's charter was of superior efficacy to that of the lord of 
the manor, and the King not only granted his charter, he also 
confirmed his own charters granted as lord of the manor as 
well as those of other lords of manors. The lawyers gradu- 
ally evolved the idea of the neyir persona fictay the corporation, 
and by the time the courts accepted it they also adopted the 
principle that a better knowledge of what had before been done 
would have saved them from, the doctrine that only the King 
can incorporate. Fixed by the dictum of Coke in the case of 
Sutton's Hospital, which was not a case of municipal incor- 
poration, and not questioned by the courts after Coke's time, 
this erroneous doctrine has become accepted as law. Or, to 
put the idea in another form, towns and boroughs arose gradu- 
ally from the increase of population in favored spots ; the in- 
habitants of these towns (villata, vills), progressing from the 
condition of servi (serfs, almost slaves) to that of viUani (vil- 
leins, dwellers in villes, villas, farms or towns — for the terms 
are synonymous), began to acquire certain rights, through long- 
continued enjoyment of certain privileges, or ** liberties" as 
they were called, according to the custom of the manor ; just 
as copyholders acquired a certain title by copies from the court 
roll of the lord of the manor, so did these townspeople or 
burghers secure instruments in writing stating of what their 
rights or "liberties " consisted, in charters that contained also 
statements that they might continue to enjoy infuturo these 
" liberties," further new liberties being added, from time to time, 
in successive charters of inspeximus or confirmation, or both. 
Charters of similar import were issued creating new towns 
upon the model of those already in existence. All these were 
at first issued by lords of manors, lay or ecclesiastic, or by the 
King acting at first as the lord of the manor, which he held as 
his own demesne, but finally in the exercise of his royal pre- 
rogative. In return for these charters a fee-ferm rent was 
paid collectively instead of being paid by each townsman or 
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householder individually, as had been previously done; this 
having, in turn, succeeded the earlier state of things under 
which each serf, struggling upward into the condition of villein, 
rendered stated services that still earlier were indeterminate, 
or, in other words, were the services of a slave, servus or serf. 
Gradually the idea developed that the charter, in return for a 
fee-ferm rent, had set up a state of things that was to continue 
indefinitely, to accentuate which, following the example set by 
ecclesiastical corporations, the more apt word "successors'* 
took the place of the word " heirs " in these charters, and the 
royal power superseded that of lords of manors ; and thus 
there was gradually evolved the idea, of a new juristic entity 
of perpetual life, the persona ficta of the law, the municipal 
corporation of England, the name "corporation" not being 
given to it, however, until long after the thing itself actually 
existed. 

At first, lords of manors and Kings looked upon these 
charters as revocable, and they abused their power to repudi- 
ate them when pecuniary or other necessity pressed, securing 
either a doudeur or higher fee-farm rent, as a return for their 
renewal. Hence the frequent charters of confirmation, other- 
wise so difficult for us to understand, especially upon the acces- 
sion of a new lord or King. The King had the advantage of 
the power to use the writ of quo warranto and of courts sub- 
ject to his will and ready to do his bidding under the forms of 
law and precedent. Slowly the idea gained ground of the 
irrevocability of such grants and of the right of the grantees 
and their successors to continue to enjoy indefinitely, as to time, 
the "liberties" for which they were paying, likewise, indefi- 
nitely, and out of this acknowledgment of the permanent 
arrangement entered into by the parties, there was gradually 
evolved the idea of incorporation and acknowledgment that 
what had been done had created corporations. Under the 
despotic Tudor Kings, the King's charter and the King's con- 
firmation of earlier charters, whether granted by lords of 
manors or by Kings, took on a pre-eminence hitherto unsus- 
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pected and finally snpplanted all other charters. This pro- 
cess continued under the Stuarts, Coke finally stamped with 
the authority of his great name the incorrect declaration that 
only the King can incorporate, and lords of manors ceased 
to grant charters. 

It is not clear how Coke arrived at the conclusion that only 
the King can make a corporation when we take into considera- 
tion the fact that England at that very time had many muni- 
cipal corporations not made by the King, and that no one had 
ever claimed that all ecclesiastical corporations in England 
were incorporated by the King. So patent a fact could not 
escape notice, but it was got around by the fiction of prescrip- 
tion. In the particular case of Sutton's Hospital, a case that 
contains more dictum and more bad law than almost any case 
reported by Coke, the statement is only dictum, because it 
does not follow that what may be true of a hospital corpora- 
tion is necessarily true of a municipal corporation also. At 
this time no distinction was made between different kinds of 
corporations, so the fallacy continued to be repeated, parrot 
like, even after the difference in kind was recognized. The 
case of Sutton's Hospital^ was brought in 10 Jac. I (1613). 
Simon Baxter, cousin and heir of Thomas Sutton, the founder 
of the hospital, brought an action in trespass against Richard 
Sutton and John Law, to try the title to certain lands owned 
by Thomas Sutton, claimed by the plaintiff as his heir. The 
case was tried before a jury, who returned a special verdict to 
the effect that Thomas Sutton was seised of the lands in ques- 
tion ; that Parliament passed an act (set forth in full in the 
pleadings) to confirm and enable the erection and establish- 
moDt of 1^ hospital, a free grammar school, etc., by Thomas 
Sutton. The act recites that Sutton petitioned His Majesty 
and Parliament that he might build and erect, at his own cost, 
an abiding place for such poor people as he should name, etc., 
and a grammar school to teach the children reading, writing, 
Latin and Greek grammar, etc., to be called the Hospital of 
1 10 Rep. n a. 
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King James, with governors and their successors named by 
the suppliant during his life time and after his death by the 
governors, to be incorporated as a body politic and corporate 
by the name of the Governors of the Hospital of King James, 
to hold said lands in perpetual succession, any statute of mort- 
main, etc., to the contrary notwithstanding, wich all the 
powers, etc., named ; whereupon the King had made his let- 
ters patent (also set out in fiill in the pleadings) creating the 
said corporation (after the passage of the above act of Parlia- 
ment), and Thomas Sutton had conveyed said lands to said 
corporation by his last will and testament giving certain per- 
sonalty, as specified, to said corporation, and had died without 
issue, leaving the plaintiff, his cousin and next heir ; that the 
defendants were in possession of said real estate, etc., claiming 
as Governors of the said corporation, and praying the advice 
of the court whether the defendants were guilty of the tres- 
pass alleged or not, etc., whereupon judgment was given for 
the defendant. 

The report states :^ " Upon not guilty pleaded, the whole 
special matter was found, which was adjourned out of the 
court of the King's bench by the judges of the same court 
into the Exchequer chamber, and it was argued at the bar for 
the plaintiff by John Walker of the Inner Temple, Yelverton 
of Gray's Inn, and lastly by Bacon, Solicitor-General ; and 
for the defendant by Coventry of the Inner Temple, Button, 
Sergeant-at-Law, and by Hobart, Attorney-General. And 
the plaintiff's counsel argued strongly in general : (1) That 
there was not any incorporation created by the King's letters 
patent, dated 22 Junii, 9 Jac. Reg. (1612) ; (2) admitting the 
incorporation was good, yet there was not any foundation 
made by Sutton, according to the authority given him ; (3) 
that the bargain and sale made by Sutton, bearing date 1 
Nov. 9 Jac. (1611), was utterly void, and, by consequence, all 
the said possessions descendable to the plaintiff in particular, 
with other fine metaphysical points foreign to our mode of 

1 10 Bep. ♦23 a. 
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thoaght set forth under the ten points, concerning which we 
can heartily agree with Coke when he says : ^ ^' Which brief 
report I have made of these objections because I think them, 
or the greater part of them, were not worthy to be moved at 
the bar, nor remembered at the bench ; and that this case was 
adjoomed to the Exchequer chamber by the justices of the 
King's bench, more for die weight of value than for the diffi- 
culty of the law in the case." " And all the arguments which 
have been made against this honorable work of charity are 
hatched out of mere conceit and new invention without any 
ground of law, and such which have any colour were utterly 
mistaken."' 

After naming the judges before whom the case was argued, 
among whom was himself as Chief Justice of the Common 
Pleas, he concludes, quaintly, ^Hhat judgment should be given 
against the plaintiff, and, quia rectum est judex sui et obliquij a 
right line makes discovery not only of that which is right, but 
of that which is wrong and crooked ; and that the confirmation 
of the right and truth is the confutation of error and falsehood. 
I will report the effect of the reasons and causes affirming and 
confirming the resolutions of the judges which are of so great 
authority, perspicuity and gravity that it is not necessary that 
the objections should have any particular answer, and yet, 
for the satisfaction of all, every one of them shall be particu- 
larly answered." 

Knowing as we do the feeling between Coke and Bacon, we 
wish we had some means for finding out whether, perhaps, it had 
not some part in causing Coke's severe language quoted. In 
this connection we may note that among ^^ the names of Gov- 
ernors nominated by Sutton and expressed in the said charter," 
we find the name of ^^ Sir Edward Coke, Knt., then Chief 
Justice of the Court of Common Fleas, and now Lord Chief 
Justice of England."' This, however, did not prevent his sit- 
ting on the case. 

>i5Mi«29a. 
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Coke ends his report of the case as follows :* " Which case I 
have reported the more at large for three reasons : (1) For the 
confirmation of incorporation founded for works of piety and 
charity in time past. (2) For the better instruction how they, 
which shall be founded hereafter, shall be so established that 
no exception may be taken to them. (3) For the resolving 
of certain opinions and questions which were moved at the 
bar, and which might have disturbed the peace of the law." 

From which it appears that Coke's theory was that when a 
case is before the court, besides deciding the particular case, 
the court can go on and declare what the law is in various 
other supposable cases. Of course, no such theory will stand 
for a moment, but it may be that it will account for the great 
amount of dictum in this and in other cases during this period, 
particularly by Coke. His antagonism to Bacon and his situ- 
ation in the case as one of the governors of the corporation in 
whose favor the case was decided, also contribute to impair our 
respect for this case as an authority. These circumstances but 
add to the doubt thrown upon it by the bad logic of the report. 

Let us examine briefly these objections, and how they were 
met in the opinion, as reported by Coke. 

1. '^ There was not any incorporation created by the King's 
letters patent, but by the act of Parliament." 

Ans. ^^ No hospital, etc., was founded by the act itself, the 
scope of which was to enable to erect it." 

2. ^^ That no hospital was founded by Sutton, and therefore 
the incorporation failed ; that Sutton had the King's license to 
found a hospital, which was an act precedent to be performed 
before incorporation, and was not done." 

Ans. '^ Incorporation should precede the execution of this 
license. ^ A capacity to take in succession cannot be without 
incorporation.' " 

8. '^ That the King, by his charter, cannot name the house 
and inheritance of Sutton to be an hospital, for that would be 
to give a name of an hospital in alieno solo." 

»JWd,*34b. 
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Ans. The name of incorporation is a proper name or name 
of baptism ; in this case Satton, as godfather, gave the name, 
and by the same name the King baptized the incorporation. 
By which it appears that the objection that the King could 
not give a name to a house which is the inheritance of an- 
other, is not of any value, for here Sutton has consented and 
assented to it ; and all this is done at his humble suit ; and 
this objection tends to the dissolution of all ancient deans and 
chapters." 

4. ^^ The place of every corporation ought to be certain, 
for without a certain place there cannot be any incorporation." 

Ans. '^ ... all the house and other the premises are bap- 
tized by the King in the name of the hospital, etc., in which 
is no shadow of uncertainty." (Here follows a statement of 
what things are of the essence of a corporation, etc. Clearly 
this is dictum). 

5. ^' As to the fifth objection, that no incorporation was 
made immediately as the letters patent import, nor can be till 
the master was named, and therefore the charter is repugnant 
and void. To that it was answered that this objection extends 
to a great number of incorporations, for when a corporation is 
created by letters patent, by the same patent power is given 
to the body to choose a mayor, aldermen, or bailiffs, or gov- 
ernors, or the like, and yet they are immediately incorporated 
by the same letters patent. 

6. ^^ Until there can be an actual hospital and poor in it, 
there cannot be governors of them, for governors ought not to 
be idle, or as cyphers in algebra." 

Ans. ^^ . . . there was an hospital in potestate, and an hos- 
pital in exec ; also an hospital in potentia, and an hospital actu^ 
and an hospital re, and an hospital nomine. And as to the 
creation of an incorporation, an hospital potestate, potentia, 
seu nomine sufficeth, as one may by letters patent be governor 
of an army before there be an army, vide 1 H. 6, Protection, 
56, 2 Inst. 724." 
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7. ^' To every such corporation a foundation is requisite, 
and here is not any foundation made by Sutton." 

Ans. '^ . • . it is to be known that in law there are two 
manners of foundation, oikefundatio incipteTis, the other /un- 
datio perficiena ' . •" 

8. '* The nomination of the master made by Sutton is void 
for two reasons : one, that he was nominated to be master, but 
at will, ^hen he ought to be nominated for life, inasmuch as 
he is to have a freehold in the land. And also there ought to 
be at least an actual hospital founded by Sutton according to 
his license before he could nominate a master for it ; for other- 
wise it should be a mathematical or utopical hospital." 

Ans. ^^ . . Sutton had liberty, at his will and pleasure, to 
nominate him, and when he is nominated, he is master by 
force of the said letters patent, and is now as if he had been 
named in and by the letters patent themselves at first; and 
the other part of the object is answered before." 

9. ^' The said bargain and sale made by Sutton to the said 
governors was void for these reasons : (1) That the money, 
which was the consideration thereof, was paid by the private 
persons of the governors, and therefore the bargain and sale 
of the manors, etc., cannot enure to them in their politic 
capacity. (2) The habendum is to the governors upon trust 
and confidence, and a body politic of many cannot stand seised 
of a trust and confidence to the use of another. (3) Because 
no hospital was founded by Sutton, according to his license, 
and for all the other objections made against the foundation 
and incorporation, the said bargain and sale was void, and by 
consequence all the said manors descended to the plaintifi* as 
cousin and heir to Sutton." 

Ans. ^^ . . . money given by governors, or any of them as 
private persons, is a good consideration to grant the. land to 
them in their politic capacity ; but the indenture imports that 
they paid it as governors, and by such name they are acquitted 
by the indenture. Also, there is twelve pence rent reserved 
to Sutton and his heirs, which is a good consideration. (2) 
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Although in the habendum a trust is declared that without 
question cannot make the bargain and sale void ; but the con- 
yeyance, being by bargain and sale, was wisely made to declare 
the confidence and trust. And as to the third, that is clearly 
answered and resolved before." 

10. " That no hospital was incorporated by the said letters 
patent, and therefore it was objected, that the King could not 
incorporate them by the name of governors, etc., of the hos- 
pital, but of an hospital in law, or a legal hospital, as it was 
called ; for the governors cannot plead that they are seised in 
jure hospitalis suij because in law there was not any hospital." 

Ans. ^^ . . the pleadings should be that they were seised 
in their demesne 9A o{ tee in jure incorporationis 9iue . . ." 

Is it possible that three hundred years hence our legal rea- 
soning will seem as void of real meaning and as puerile to our 
descendants as much of this reasoning seems to us ? In what 
way is the declaration that only the King can incorporate 
essential to the case ? 

It seems strange that nowhere in the case is the statute 39 
Eliz. ch. 5 (1597) alluded to. As the first general incorpora- 
tion act, it is worth examination in this connection. It is en- 
titled ^* An act for erecting of hospitals, or abiding and work- 
ing houses for the poor.'* It begins : " Whereas, at the last 
session of Parliament, provision was made as well for maimed 
soldiers by collection in every parish as for other poor, that it 
should be lawful for every person, during twenty years next 
after the said Parliament, by feofiment, will in writing, or 
other assurance, to give and bequeath in fee simple, as well to 
the use of the poor as for the provision, sustentation or main- 
tenance of any house of correction, or abiding houses, or of 
any stocks or stores, all or any part of his lands, tenements or 
hereditaments ; (2) her most excellent Majesty, understanding 
and finding that the said good law hath not taken such good 
effect as was intended, by reason that no person can erect or 
incorporate any hospital, houses of correction or abiding 
places, but her Majesty or by her Highnesses special license by 
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letters patent under the great seal of England in that behalf 
to be obtained ; (3) her Majesty . : . is . . . pleased 
and contented that it be enacted by authority of this present 
Parliament ; (4) and be it enacted by authority of this present 
Parliament, that all and every person and persons seised of an 
estate in fee simple, their heirs, executors or assigns, at his or 
their wills and pleasures, shall haye full power, strength, 
license and lawful authority, at any time during the space of 
twenty years next ensuing, by deed enrolled in tJie high court 
of chancery, to erect, found or establish one or more hospitals, 
Maisons de DieUj abiding places or houses of correction 
. . . to have continuance forever, and from time to time 
to place therein such head and members, and such number of 
poor as to him, his heirs and assigns shall seem convenient ; 
(5) and that the same hospitals or houses so formed shall be 
incorporated, and have perpetual succession forever in fact, 
deed and name ; . . . (6) and be called by such name as 
the said founder or founders, his heirs, executors or assigns 
shall so limit, assign and appoint ; (7) and the same . . . 
shall be a body corporate and politic, and shall . . . have 
fiill power, authority and lawful capacity and ability to pur- 
chase, take, hold, receive, enjoy and have to them and to their 
successors forever as well, goods and chattels, as manors, lands, 
tenements and hereditaments, being freehold, of any person or 
persons whatsoever, so that the same exceed not the yearly 
value of two hundred pounds above all charges and reprises to 
any one such abiding house, hospital, maison de dieu, or house 
of correction, and so as the same or any part thereof be not 
holden of our sovereign lady, the Queen, or any other person 
by Knight's service, without license or writ of ad quod dam^ 
man^ the statute of mortmain, or any other statute or law to 
the contrary notwithstanding ; (8) and that the same . . . 
shall have full power and lawful authority, by the true name 
of the incorporation thereof, to sue and be sued, to implead 
and be impleaded, to answer and be answered unto, in all 
manner of courts ; • . • (9) and that the same . . • 
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shall have and enjoy forever a common seal or seals ; . . . 
(10) and further shall be ordered, directed and visited . . . 
by such person or persons ... as shall be so nominated 
or assigned by the founder or founders thereof; . . . (11) 
and that it shall be lawful unto the founder or founders, his 
and their heirs and assigns, upon the death or removing of 
any head or member, to place one other in the room of him 
that dieth, or is removed, successively forever." 

The second section provided that no lease for more than 
twenty-one years, etc., should be made by any such corpora- 
tion, etc., and the fourth section provided that every such cor- 
poration should be endowed with lands, etc., of at least the 
yearly value of ten pounds by the year. By act of 21 Jac. 
I. Ch. 1 (1623), this act was revived and made perpetual, 
and all corporations erected, etc., '^ at any time since the said 
twenty years expired, ... or at any time hereafter to 
be erected . . . according to the purport of said statute 
. . . shall be incorporated ... to all intents and 
purposes, according to the provisions ... of the said act, 
as if the same had been made, founded or endowed within the 
space of twenty years next ensuing the said statute." It may 
be that the value of the estate incorporated prevented its in- 
corporation under this statute of Elizabeth, or it may have been 
excess of caution that led Sutton's advisers to incorporate it 
as they did. Probably, as the statute was new, its full force 
and effect had not yet become recognized. But it seems 
strange to us that its value in argument was not appreciated, 
and that it was not cited in the decision. 

Returning now to the statement criticised, ^^ that none but 
the King can create or make a corporation "^ we find that 
Coke's authority is 49 Ed. 8, 4, 49 Ass. 8 (1376). Upon exam- 
ining it we find that Coke's inference is overdrawn, and that 
RoUe's Summary^ is more accurate, although he does say pre- 

1 Sheppard, p. 8, citing 10 Rep., *33 b. 

^Bolle, Abr. 512. "3. Si le Maior et Comminaltie de London pre- 
scribe a faire an aater Corporation en le Gitie et lour customs sont confirmed 
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viously on the same page : " 1 Nul lorsque le Roy poet faire 
un corporation-Co. 10-33 B-49 Ed. 3-4-49 Ass. 8."^ In the 
case relied upon to support the doctrine, now accepted, that 
only the King can incorporate,^ we find : 

" Oavend. La Comminalty de Londres qu'est perpetual, et 
d'antiquity q'est un gros a p luy parcel 'de cest commo, ne 
poet p faire commun de luy m deins commun sans spec chr le 
Roy : car ceo attient au Roy et nul aut, de fair come issint q 
aet Fratnit q est fait deux m d*un art de Whitawv's ne puit 
pas jp Ley estre adjudge corps d'aver estat de Frant. p. purch, 
nep. devise; i. e., the commonalty of London, which is per- 
pertual and of antiquity, which is a body (corporation) by itself, 
cannot make a commonalty (corporation) of itself in the common- 
alty without special charter of the King ; for, that belongs to the 
King and no other, to make it so that this Fraternity, which is 
made of themselves of a trade of Whitawyers, cannot, by law, 
be adjudged a body (corporation) (with power) to have (to hold) 
an estate of freehold by purchase nor by devise.*'' 

nncore n'est bona sans charter del Boy, 49 £d. 3, 4, 49 Ass. 8 ; '' that is to say, 
London (a municipal corporation) cannot make another corporation with- 
out a charter from the King, giving power to do this to the city of 
London. This is not an authority that only the King can incorporate a 
municipal corporation which is a corporation of an entirely different nature. 
This other corporation that London cannot make, refers to incorporation 
by London of the guild of Whitawyers, tanners or dressers of white 
leather, from White and <'taw, to dress hemp or leather," 2 Halliwell, 
Diet, of Archaic and Prov. Words. But the word is used by George Eliot, 
in ** Adam Bede," as synonymous with saddler, 

^ On the margin of later editions of Coke we find *' 1 Boll 512" cited ; 
«. e., Coke is made to refer to Bolle and BoUe is made to refer to Coke. In 
this way a vicious round of what is called " authority " is established. 

> 49 Ed. 3, 4 a, 49 Ass. 8 (1376). 

' This judge, John de Cavendish, was the son of Boger de Gernum, 
the grandson of Balph de Gernum, a justice itinerant in the reign of 
Henry III. (1216 to 1272), who was a descendant of Bobert de Gemon, a 
Norman, who, for the assistance he gave to William the Conqueror, re- 
ceived various lordships in Hertfordshire. Whether John de Cavendish, 
so named from a manor in Sufiblk, acquired the manor in right of his 
mother or of his wife, is uncertain. He became Judge Nov. 27, 1371, and 
was raised to the Chief Justiceship probably July 15, 1372. A case being 
heard before him in which a question arose as to a lady's age, her counsel 
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The absence of the word ** corporation " in this case is note- 
irorthy. There is an evident groping about for a fit word to 
express the idea, erident in using the words ^^ commonalty " 
and ^^gros." Although the thing itself existed, the name ire 
know it by had not been invented. The word '^ corporation '' 
was first introduced in the margin of the fourth volume of the 
Year Books, folio 29 B. (not in the cases themselves) and in 
the compilation or abridgment of Sir Anthony Fitzherbert 
printed by Pynson in 1514, at the beginning of the reign of 
Henry YIU. Although he uses the word, he does not treat 
of corporations under a separate title. In Brooke's Abridg- 
ment, published. in 1568, the title ^' Corporations and Capaci- 
ties " appears for the first time. It contains only ninety-six 
short placita.^ The first abridgment published, that by Sta- 
tham, published possibly in 1495, does not mention corporations. 

^^ There is, however, a wide difference between the time of 
King John and the earliest time at which the word ^ body ' 
or ^corporation' was anywhere applied to anything resem- 
bling a lay corporation ; and it is by no means impossible that 
the words were seen by some lawyers to be applicable to eir- 
cumstances already in existence before they were formally 
used in charters. Complex ideas, like that of a persona ficta^ 
are slow of growth, and slowly adoptecf, and do not spring? 
like Minerva, ready armed from the head of Jupiter. There 
may even have been a time when the burgesses of some bor- 
oughs may have been a corporation without knowing it them- 
selves, just as M. Jourdain spoke prose more than forty years 

pressed the court to have her before them and judge her age by inspec- 
tion. But ''Cayendish, Justice/' said: *'I1 n'ad nal home en Engleterre 
que puj adjudge a droit deins age on de plein age ; car auc on femes qne sont 
de age de XXX ans voilent apperer d'age de XVIII ans.'' Y. B. 50 Ed. 
in.| fo. 6| pi. 13. He was beheaded by the mob and his remains insulted 
on the same day Wat Tyler was killed in London, June 15, 1381. A 
mob of 50,000 attacked his house and plundered and burned it, all who 
had learning being the object of their vengeance. He was the ancestor of 
Baron GaTendish of Hardwicke, 1604, created Earl of Devonshire in 1618. 
The fourth Earl was created Duke of Devonshire in 1694 (4 Foss, Judges 
of England, 42). 
^M. A 8. 689. 692. 
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in absolute ignorance of the fact (Moli^re, Le Bourgeois Gen- 
tilhomme, Act II, Scene 6).''^ 

^^ • . • we can find in our law books no such terms as cor- 
poration^ body corporaUy body politic^ though we may read 
much of convents^ chapters and communities. The largest 
term in general use is community^ commonalty or commune^ 
in Latin, communitas or communa. It is a large, vague word. 
. . . But we dare not translate it by corporation, for if, on 
the one hand, it is describing cities and boroughs which already 
are, or at least are on their way, to become corporations, it 
will stand equally well for counties, hundreds and townships 
which in the end have failed to acquire a corporate char- 
acter . . ."^ 

1 Pike, Int. to 1 Y. B. 16 Ed. Ill, Ml of valuable suggestions. 
> I Pollock & Maidand, Hist, of Eng. Law, 494, 2d ed. But in New 
England, ''towns were of themselYes corporations, having perpetual suc- 
cession, consisting of all persons inhabiting within certain territorial 
limits." By Shaw, C. J. , in Overseers of the Poor of Boston tw. Sears, 22 
Pick. 122 at 130 (1839) ; 1 Gross, Gild Merchant, 94. 

For numerous actual examples of New England towns that were un. 
doubtedly self-incorporated, and were afterwards admitted to to be valid 
corporations by the legislature, see ** The Bight to Local Self-Goyemment," 
Eaton, in 13 and 14 Harvard Law Bev. Feb. to June, 1900. Compare the 
too hasty generalization of the dictum in Bloomfield v. Charter Oak Bank, 
121 U, S. 121 (1887) at p. 129, "Towns in Connecticut, as in the other 
New England States, differ from trading companies, and even from muni- 
dpal corporations elsewhere. They are territorial corporations, into which 
the State is divided by the legislature, from time to time, for political pur- 
poses and the convenient administration of government : they have those 
powers only, which have been expressly conferred upon them by statute, or 
which are necessary for conducting municipal affairs ; and all the inhabi- 
tants of a town are members of the quasi corporation. 1 Swift's System, 
116, 117; Granby v, Thurston, 23 Conn. 416; Webster v, Harwinton, 
32 Conn. 131 ; DUlon, Mun. Corp. 2^28-30." 

It is thus that dictum in one case (Webster v, Harwinton), quoted as 
law in another case, becomes finaUy accepted as law. 

Imagine the amazement of a Bhode Islander upon being told that 
•11 the inhabitants of a town are members of it I Of course it is not in- 
tended to deny that some towns have originated through action of the 
legislature— examples are given in the articles referred to. But as a gen- 
eral statement of the origin and powers of towns in New England, the 
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It is remarkable that so late a writer as Bradj^ should use 
the word " community " when he obviously means " charter of 
incorporation." This shows that even then, in England, our 
conception of ^' corporation '' had not obtained foothold. There 
was still a groping about for the right word. Brady uses 
^^ communia'' and '^ communitas " on the same page. 

^^In our modern languages the Roman word that most 
nearly answered to our corporation has come to stand for the 
corporations of one small class, the learned corporations that 
were founded in the twelfth and thirteenth centuries, . . . 
and if the universities of Oxford and Cambridge cared to as- 
sert that they are the oldest of all English corporations, some- 
thing might certainly be said in favor of their claim." . . . 
But Bracton " nowhere makes an act of royal or public power 
necessary to the existence of universities."^ The doctrine that 
only the King can incorporate was affirmed by Coke when he 
was a King's judge at a time when there was no independent 
judiciary. The judges were dependent upon the King's will 
for office and salary, with the inevitable consequence that it 
was considered to be a part of their duty to extend the King's 
prerogative, especially in the Court of the Exchequer.' 

opinion is manifestly incorrect, and could only have been written by one 
either ignorant of the facts or reasoning incorrectly from them. It is diffi- 
cult to continue to retain the respect for the Supreme Court of the United 
States it should always command, when we find it so constantly indulging 
in dicta, and in incorrect generalities foreign to the case before the court. 

^ Treatise on Cities and Boroughs, 1690, p. 21. 

2 1 P. & M. Hist. Eng. Law, 495, 496. 

^ ''The Exchequer was a court greatly concerned in the conservation of 
the prerogatives as well as the revenues of the Crown. It was the care of 
the Treasurer and Barons and King's Counsel at the Exchequer to see that 
the Eights of the Crown were not invaded by such as claimed Liberties or 
Exemptions : And to allow or disallow of Liberties or Exemptions claimed 
as reason and justice should require. ' Tis true the Allowance or Disallowance 
of Liberties had some relation to the Begal Eevenue : inasmuch as men were 
wont to be punished by amercements, seisures and fines for undue usurpa- 
tions of Liberties : And were obliged or induced to sue for Confirmation or 
Improvement of their Liberties, if they desired the same. However, many 
afiairs of this nature were wont to be examined and regulated at the Ex- 
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The extent of the absolute power of the King at that time 
may be better appreciated by an instance of its exercise. 
James I., with his own hands, tore out of the Journal of the 
House of Commons the record of a "protestation " in vindi- 
cation of the privileges of the House made in reply to the 
King's order in a letter to the speaker forbidding the House 
to discuss certain matters of state.^ 

Consider also the frivolous charges upon which Coke was 
removed from office by the King when he would not bend to 
his arbitrary will. The King had claimed the power to grant 
an ecclesiastical preferment to be held with a bishopric (in 
commendam). Coke incurred the King's displeasure because he 
did not agree with him. He disregarded the King's direction 
to put off a cause in which this power of the King was col- 
laterally attacked, until the King could be present in person. 
The King then asked his judges (this use of the personal pro- 
noun well illustrates the relation of the judges to the King at 
that time) whether they ought not to put off a case in which 
the royal prerogative was involved, until His Majesty con- 
sulted them. All answered " yes " except Coke, who gave the 
noble reply : " When the case happens I shall do that which 
shall be fit for a judge to do." For this he was suspended 
from office and charges were preferred against him. Among 
them were charges that his reports were inaccurate and that he 
had held, in Dr. Bonham's case, that a court could declare a 
law of Parliament void,* 

chequer. And therein great care was taken to preserve the rights of the 
Crown inviolate." In other words, this was not a court of justice within 
the present accepted meaning of those words. It was the machinery 
through which the King squeezed all he could out of his subjects, espe- 
ciallj when he did not want to summon Parliament and was trying to rule 
without ona A study of the history of quo wcurarUo will clearly bring 
this out, but lack of time and space forbid it here. 

1 Campbell, Lives of Chief Justices of England, in Life of Lord Coke, 
372, Ed. of 1874, John Murray. 

' 8 Bep.) 114 a at 118 a : '* And it appears in our books that in many 
cases the common law will oontroul acts of Parliament and sometimes ad- 
judge them to be utterly void ; for when an act of Parliament is against 
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Campbell says ^* This conundram of Coke'8 ought to have 
been laaghed at, and not made the pretext for his ruin." 

Upon these absurd charges, the King's fiat went forth: 
" We will that you shall be no longer our Chief Justice." 

Haying been thus arbitrarily disgraced by the King, Coke 
joined the popular cause and became more distinguished than 
ever as the champion of the rights of the subject. It was not 
until after his dismissal from the office of Chief Justice that he 
wrote the 12th and 13th parts of his Reports " containing a 
good deal against th« High Commission Court and against the 
King's power to issue proclamations altering the law of the 
land."^ 

The statement that only the King can incorporate is in- 
consistent with the other statements by Coke and his prede* 
cessors still current. Thus : The King is a corporation f one 
corporation 'cannot make another] corporation,' therefore the 
King cannot make a corporation. 

Or again: One corporation cannot make another corporation, 
but the King makes corporations ; therefore the King is not a 
corporation. 

Fond as Coke and those of his time were of this kind of 
mental gymnastics, it is strange they did not say these things. 
They are on a par with the reasoning in 2 Bulstrode, 283. 

common right and reason, or repugnant, or impossible to be performed, the 
common law will controul it, and adjudge such act to be void.'' See also 
City of London vt. Wood, 12 Mod. 669. 

'^ An act of Parliament may not make adultery lawful ; that is, it cannot 
make it lawful for A to lie with the wife of B and dissolve her marriage 
with B." 8 Rep. at 118 a. 

See also Doctor and Stud. 154 ; Day v. Savadge, Hob. 87 ; Stewart v. 
Lawton, 1 Bing. 374; s. c B. Moore 414. Sergt Hill, in his copy of the 
Beports refers to Forbes Par. Debs., vol. yii, 84-85, as mentioning several 
Toid acts. On the other hand, for a powerful argument controverting the 
established power of the Judiciary to declare acts of the legislature uncon- 
stitutional and void, in the United States, see the dissenting opinion of 
Gibson, J., in Eakin v, Baub, 12 S. & B. 330. This was as late as 1825. 

^ Campbell, Life of Coke, 361. 

' 10 Bep. 29 b, ^heppard on Corps., 6. 

" 10 Bep., Sheppard on Corps., 9. 
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In support of the doctrine tliat only the King can incorpo- 
rate, strengthened as it is by the support of Coke's great name, 
it is claimed that when lords of manors gaye these charters, 
they were acting as the agents or representatives of the King. 

'^ Apart from all these franchises, a lord has a certain juris- 
diction over his tenants. This he does not claim by royal 
grant, nor does he prescribe for it ; in its exercise we cannot 
call him the King's delegate."^ Therefore, in granting char- 
ters that finally became charters of incorporation, lords of 
manors were exercising their own original powers and were not 
acting as the agents of the King nor as representatiyes of his 
power, nor under any power deriyed from him. 

The precursor of the doctrine that there can be no incorpora- 
tion without the King's consent — that is, except by the King, 
directly or indirectly — appears to haye been the immemorial 
doctrine that there could be no gild without the King's 
license.^ We shall find, howeyer, upon examining the origin 
of guilds, that, like other Teutonic or Anglo-Saxon political 
and social institutions, they came into unconscious existence 
through a process of eyolution, and were then acknowledged 
by the law. 

The first charter to a gild mentioned by Merewether and 
Stephens, p. 307,' is that granted by Henry I, who reigned 

U P. & M. Hist Eng. Law, 572. 

"Pike, Int. 1 Y. B. 16 Ed. III., XXXII; Madox, Firma Burgi, 26. 
The oommonaltjr of a gild that had not been affirmed by royal charter 
conld not be adjudged to be a body (un corps) ; i. e., a corporation capable 
of purchasing an estate of freehold. Pike ibid,, XLVI, last line, citing 
49 Lib. ^ss. 8. Bat the doctrine that there can be no gild without the 
King's license is as unsound as the doctrine that only the King can incor- 
porate. ''Generally speaking, this body (mayor, bailiffs and common 
council) had the power to establish, and even incorporate, crafts, gilds and 
companies, and, after such incorporation, retained supervision over these 
associations/' Gross, Gild Merchant, 113, giving many examples. 

' ^* The material in this work is valuable, but many of the general con- 
clusions are untenable." (Gross, Sources and Literature of English His- 
tory.) Once for all I wish to acknowledge my indebtedness to this master- 
piece of bibliography. 

Henry A. Merewether was bom in 1780 and died in 1864 In 1832, 
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from 1100 to 1135, to Cnithen Gild of London. It is ad- 
dressed to the bishop, the reeve, and others, giving to the 
church and canons of Holy Trinity of London the soke of the 
English Onithen Gild and the land belonging to them within 
and without the borough, as the men of that gild had had 
granted to them, to hold them freely with sac and soc, toll, 
infangthef, and all their customs as the men of the gild held 
them in the time of King Edward, and as King William and 
his father and King William, his brother, had granted them. 

By another charter the King gave to the priors and canons 
of the same church liberty to hold their men and their land 
of English Cnithen Gild as freely as their ancestors ever held 
them in the time of his father and brother, and that they 
might be free of ward and forfeiture, as his proper alms, 
because they ought to be as free as their ancestors had been. 
A third grant to the same effect was made to them. It will 
be noticed that here are no more words of incorporation 
than are to be found in early charters of lords of manors 
that finally resulted in incorporating municipalities. In both 
it is only by implication that we arrive at the conclusion that 
incorporation resulted from these grants. In both there is no 
new grant, only a confirmation of what had already been 
enjoyed. 

Merewether and Stephens refer to the originals. Cart. Ant. 
Nos. 3, 4 and 5. It is unfortunate that they did not give 
us copies of the originals in this and other instances, instead 
of giving us only their inferences after their own statement of 
what they contain. A great work yet remains to be done in 

relinqaishing a practice of &ve thousand pounds a year at the har, he he- 
came town clerk of London. The very litle speaks of itself for the per- 
manence of the town as a political institution even when chartered as a 
citj. He resigned in 1859. His official position giving him the opportu- 
nity to examine the originals, he produced this monumental work in coa- 
nection with Archibald J. Stephens, in 1835, heing led to it by his 
previous work, entitled " A Sketch of the History of Boroughs." 

An excellent review of the larger work by **M." may be found in 
13 Law Mag., 400. 
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putting into print all such charters — charters to the early 
trading companies and charters to municipalities from lords of 
manors that resulted in incorporating them. We do not want 
to know what different writers have to say about these charters; 
we want to see the charters themselves, or copies of them in 
print, to judge ourselves what they mean. 

It appears from the language quoted from these charters 
that this Cnithen Gild had existed from the time of Edward 
the Confessor (901-925). Henry I did not create the gild by 
these charters. He recognized it as already in existence, as a 
separate independent body, not connected with the borough, 
perhaps what he should call a voluntary association. A step, 
perhaps the first step, was now taken looking to incorporation, 
as we know it. 

It would not be surprising, upon further search among 
original charters to gilds, to find among them charters from 
lords of manors as well as from mayor, bailiffs and common 
council — charters, not creating gilds, but recognizing 
and confirming them, and perhaps adding new ^Miberties" to 
those heretofore enjoyed. And, as in charters to munici- 
palities, with increase of the King's power, the King's charter 
came to be recognized as of more value than a charter of 
a lord of a manor. The natural result would follow that 
Kings' charters were more and more issued and relied upon, 
until it was forgotten that originally lords of manors were the 
original sources of most charters. 

It is true that many of the charters granted by lords of 
manors were not charters of incorporation in the modem mean- 
ing of the term. But they were just as much charters of in- 
corporation as were charters of the same kind issued by Kings 
that, it was afterwards admitted, had incorporated the 
grantees. The question did not arise in the courts until after 
King's charters had superseded — or until they were supersed- 
ing — charters of lords of manors. Even before Coke's time it 
was admitted that incorporation could be effected without words 
either of heirship or succession. The question is, what was the 
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intention of the parties ? When it became admitted that their 
intention was to set up a state of things that was to last indefi- 
nitely so long as this stipulated fee-farm was paid, the better 
to carrj that intention into effect, the new notion with which 
the lawyers were becoming familiar, the creation of the per- 
sona fictay was adopted, and the law recognized that incorpora- 
tion resulted from what had been done. Eyen if not expressly 
admitted, this is apparent in the cases already cited.^ 

Merewether and Stephens, in their voluminous History of 
the Boroughs and Municipal Corporations of the United King- 
dom, p. 1013, refer to the case of the men of Dale as the first 
case maintaining the modern yiew as to what constitutes incor- 
poration, according to what they claim incorporation to be, 
i. e,j taking by succession. 

If charters of this kind from the King are held to be char- 
ters of incorporation, then charters of the same kind from 
lords of manors — in most cases afterwards confirmed by the 
King, always without objection to their issuance by the lord 
of the manor — must also be held to the charters of incorpora- 
tion. Let us examine some of them. 

Charters to the Men of Beverly by the Archbishop of York 
were confirmed by Kings Henry I. and II. and John.^ As 
Henry reigned from 1100 to 1135 and Henry II. from 1154 
to 1189, here are charters of confirmation before 1189, the 
time of legal memory. Of course the antecedent charters that 
were thus confirmed were of still earlier date. 

Newport in Pembrokeshire has a charter granted in 1192 
to its burgesses by Nichols, son of William Fitzmartin, lord of 
the barony of Kemes, within which barony the borough is 
comprised. This charter is, or was in 1835, in possession of 
the lord of Kemes. It was confirmed by Queen Elizabeth in 

1 The men of Dale, Y. B. 7 Ed. IV, Tr. T. 7 (1468) cited in Sheppard 
on Corps., 32, and The men of Islington, Dyer, 100 (1553); Sheppard on 
Corps., 37. 

>M. <&S. 391. 
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the thirty-fourth year of her reign. These are its only char- 
ters.^ 

^^ Except that the burgesses still continue to enjoy com- 
mon of pasture on the lord's waste, this charter has no prac- 
tical application." This shows that a charter is but little 
necessary to the existence of a corporation. Note also that 
the first charter, being a grant to the burgesses, recognizes the 
borough as already then in existence. It did not create it. 

Truro claims to be a corporation by prescription. But it 
has eight charters, i. €., from Reginald, Earl of Cornwall, no 
date ; from Edward I, 1285 ; 42 Edward III, 1368 ; 4 Henry 
IV, 1402 ; Duke of Cornwall, 1478 ; 3 Henry VII, 1487 ; 
31 Elizabeth, 1589 ; 1 James I, 1685 ; all of which, except 
the first and the seventh, are in the possession of the corpo- 
ration.^ 

It is a perversion of the doctrine of incorporation by prescrip- 
tion and of the theory of lost charters, in the face of the nu- 
merous charters still in existence, as in this case, to speak of 
such a corporation as a corporation by prescription. 

In 1189 William, Earl of Pembroke, with the consent of 
Isabella, his wife, granted to his burgesses of Kilkenny, in Ire- 
land, certain liberties and privileges too numerous to state.^ 
That the grant was not the first one, nor a temporary one, appears 
from the fact that the burgesses and their heirs were to hold the 
burgages freely and quietly forever at the rent which Cralfridus, 
son of Robert, first established, i. «., 12d. annually for a bur- 
gage and its appurtenances. Notice that this charter, a grant to 
the burgesses, recognizes their prior existence, and this is con- 
firmed by the mention of a rent already established. They 
had won this position then prior to this grant, that is to say 
their liberties as burgesses had been secured, and then a 

^ Beport of 1835 on the Municipal Corporations of England and Wales, 
353^ hereafter dted as Eep. on Man. Corps. It is an invaluable collection 
of authentic information. 

* Bep. on Mun. Corps., 655. 

>M. &S. 350. 
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charter was granted them. Therefore, the charter did not 
create the borough. 

Hugh Pudsei, Bishop of Durham, granted to his burgesses 
of Durham freedom from toll and the same free privileges as 
Newcastle had. This was between 1189 and 1199.^ 

Whitby was made a borough by the abbot, and his charter 
was confirmed by King John.^ 

Henry de Lucy, Earl of Lincoln, granted a charter " to the 
free burgesses of Clithroe and their heirs." In 1229, Edward 
I confirmed all the liberties and free customs thus granted.^ 
With all his yexatious use of quo warranto^ neither in this nor 
in other cases did this King ever claim that " only the King 
can incorporate," and that these charters were void. 

Newport was first granted a charter by Richard de Redvers, 
Earl of Devon, Lord of the Isle of Wight, temp. Henry II, no 
date, but between 1164 and 1189,^ when the island was not 
properly a part of the kingdom, it may be urged. Twelve 
pence was to be paid annually by each holder '^ de measuagio 
8uo^'* in lieu of all feudal due, and for this a grant was made 
to the burgesses in fee. A second charter was granted by 
Isabella de Fortibus, Countess of Albemarle and Devon, 
temp. Ed. Ill, no date, but between 1327 and 1377, repeat- 
ing the former grants and raising the rents. It does not ap- 
pear that this was done with the consent of the tenants. This 
shows that these charters were then looked upon as grants of 
grace only. This grant was confirmed 26 Ed. Ill, the sover- 
eignty of the island having been granted to the King by 
Isabella.^ 

A charter was granted by William de Valencia and the 
Countess Johanna, his wife, exempting the burgesses of Tenby 
from stallage, passage, tolls, etc., and granting right of com- 
mon. A charter from Aldomar de Valencia, granting also a 

1 M. & S. 365. 

2 M. & S. 388. 

>M. <&S.545. 

^ This was before the time of legal memory. 

«^ M. & S. 771. 
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market, confirmed this charter. This was confirmed, with ad- 
ditional grants, bj a charter by Lawrence de Hastings. This 
in turn was confirmed by charters of Edward III. and Richard 
II. The borough was formally incorporated as a body corporate 
and politic by Elizabeth in 1581.^ 

Plympton Earle claims to be a corporation by prescription, 
although it has charters from Baldwin de Redvers, Earl of Devon, 
1241 ; the Countess of Albemarle and Devon, ineer, temp. ; 13 
Ed. Ill, 1839; 9 Richard II, 1385; 2 Henry IV, 1400; 1 
Henry V, 1413; 19 Henry VI, 1440 ; 17 Edward IV, 1477; 
44 Elizabeth, 1601 ; 4 W. & M., 1692 ;^ all, it will be noted, 
since the time of legal memory (1189), and all, from the first 
one to the charter of Elizabeth, are charters of confirmation 
with added liberties from time to time, and are not charters of 
original grant. There are many towns and boroughs in Eng- 
land with charters that they disregard, claiming that they are 
corporations by prescription, and the claim has always been 
admitted. This shows how little value was placed upon a 
charter. 

The borough of Chopping Wycombe is situated within the 
town and parish of the same name, but is not co-extensive 
with it. The manor of Wycombe was granted in 1204 to 
Allan Bassett by King John for 20 1. a year and services of 
one knight. This grant was confirmed by an inspezimus 
charter of 13 Henry III in 1229. In 1237 Allan Bassatt 
granted the borough to the burgesses with the rents, markets, 
fairs, etc., for 30 1. and one mark per annum, saving reasona- 
ble aids to Allan when the King talliaged his demenses, Allan 
acquitting the burgesses of the payment of 20 1. a year to 
the King and the service of one knight, and to have the dung 
in the streets. This charter was ratified and confirmed by the 
King in the same year, and again was confirmed 13 Edward I, 
1285, and again 1 Henry IV, 1400. A charter of 6 P. & M., 
1558, recited that as well by charters of preceding sov- 

1 M. & S. 817 and 818. 

' Bep. on Mun. Corps., 599. 
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ereigns as by customs from time to time whereof memory of 
man doth not exist, the town of Ghepping Wycombe had al- 
ways been a market town and perpetual free borough and in- 
corporated, etc. All former liberties, etc., were ratified and 
the town was constituted a free borough corporate, etc., the 
mayor, bailiff and burgesses to elect two burgesses to Parlia- 
ment. Other charters were granted 40 Elizabeth, 1598 ; 6 
James I, 1609; 15 Charles II, 1675.^ 

In 1209 Allured, Prior of Innistiock, granted a charter to 
the burgesses with ^^the liberties which burgesses ought to 
have and ought to confer, to-wit . . . "^ 

This shows that by this time there had come to be a well 
recognized understanding as to the liberties which burgesses 
ought to have as well as what liberties a lord of a manor ought ' 
to confer. Many charters to boroughs were made ^^ with all 
the liberties belonging to them, as was the custom of other 
good boroughs." This points to ^^ liberties *' as originating in 
customs and not in grants, but rather that the grants were but 
confirmation of liberties already won, and were but further 
assurances of title. Study of what we can learn of these 
original charters furnishes abundant further evidence to sus- 
tain these views. Of course, by the latter charters, it is 
admitted that these liberties, originating in customs, were en- 
larged by additional grants from lords of manors and from Kings. 

Newton had its first charter from Aymar, Bishop of Win- 
chester, in 1256. It was confirmed by an inspeximus charter 
of Edward III and by charters of confirmation of Richard II, 
Henry V and other Kings.* 

^ Bep. on Man. Corpe., 41. 

* M. & S. 418. Among the liberties specified is that they and their heirs 
were to hold their burgages freely, quietly and hereditarily with three 
acres of land assigned to each burgage, rendering annually 12d. — 6d. at 
Easter and 6d. at Michaelmas. It was just such charters as these that 
were held subsequently to incorporate when granted by the King. Equally 
so should they be held to incorporate when granted by the lord of the manor, 
especially as subsequent charters of the King confirmed just such charters 
of a lord of a manor. I cannot find the precise point in any reported case. 

' Bep. on Mun. Corps., 79S. 
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Rochester had twelve royal charters, the first one, by Henry 
III (1216 to 1272), granted the borough in fee-farm for 251 
sterling annual rent, to the citizens and their heirs. It is a 
sample of virtual incorporation, without words of succession. 
A long line of royal charters confirms the first one granted.^ 

Yarmouth had its first charter from Baldwin de Redvers, 
temp. Henry III. Its second charter, 8 Edward I, 1280, was 
one of inspeximus and confirmation. The first charter grants 
" all the liberties and free customs which free burgesses ought 
to have." The charters are followed by a long line of royal 
inspeximus charters.^ 

Lydd, a member of the town and port of New Bomney, one 
of the Cinque Ports, has a charter, 5 Edward I, 1272, con- 
firming the former liberties and privileges enjoyed in the time 
of Edward the Confessor and William the Conqueror. This 
shows the antiquity of the liberties and privileges, charters of 
confirmation of which resulted finally in incorporation. This 
charter of 1272, the first one of this town, is not a grant of 
new or original liberties ; it is a recognition and confirmation, 
with an assurance of the right of future enjoyment, of liberties 
and privileges already at that time more than three hundred 
years old.* 

The first known charter of Christchurch, Twineham, is from 
Baldwin, Earl of Exeter, exempting his burgesses from certain 
tolls and customs. (Then there were burgesses and a borough 
before the first charter). The second charter is from Baldwin, 
son of Lord Baldwin de Redvers, to his burgesses, their heirs 
or successors. Here is a variant before unknown. It shows 
that the words ^^ heirs " and ^^ successors '' were looked upon 
as synonymous. This charter granted tolls of the fair, com- 
mon of pasturage, etc. It was recited and confirmed in a 
charter of 8 Edward II, 1315. An entry of April 1, 1665, 
states that a charter of Baldwin Rivers (Wc), one of confirma- 

^ Bep. on Mun. Ck>rps., 843. 
' Bep. on Mnn. Ck>rps., 915. 
> Bep. on Mun. Corps., 1018. 
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tion of Edward VI, and one of Henry VI, were delivered into 
the Mayor's hands to be sent to London for use in the Ex- 
chequer. By another entry in 1669 it appears that the char- 
ters were delivered to the Mayor " to be improved for the good 
of the corporation," and that they were returned in 1670. A 
charter of Charles II confirms all former grants and charters. 
Such charters of inspeximus and confirmation by the King of 
previous charters of lords of manors show that was no claim 
that no one but the King can incorporate. This was long 
after Coke's dictum.^ 

By a charter supposed to have been granted about 1300, 
Q-uiydo de Brion, the younger, granted to his burgesses of 
Gallacham all the good laws and customs which the burgesses 
of Karmarden then used or enjoyed, preserving the rights and 
measures which they had in the time of Guiydo de Brion the 
elder. This is the only charter the borough of Gallacham, 
now Loughharno, has, yet it has never been claimed that it is 
not validly incorporated, nor that it is a corporation by pre- 
scription.^ 

In 1316, Abdomari de Valence, Earl of Pembroke and lord 
of Wexford, granted a charter to his burgesses of Wexford. 
It is true this was not a charter of incorporation, but it 
was the first step in what culminated in an acknowledgment 
that incorporation has resulted in what had been done.^ 

In 1321, Otes de Bodiyan, Lord of Pendryon and Loe, 
granted a charter to East Loe, mentioning reeve, mayor and 
burgesses as then in being. There is a previous charter by 
one of his ancestors, and later charters 29 Elizabeth, 1587 ; 
21 James I, 1623; 1 James II, 1685.* 

In 1339, Baldwin de Redvers granted by charter their town 
to the burgesses of Plympton, with the market, fair and every- 
thing thereto belonging, to hold at a yearly rent, as fully and 

^ Bep. on Man. Ck>rpe., 1253. 

' Bep. on Man. Corps., 287. 

> M. & S. 603. 

« M. & S. 253. Bep. on Man. Corps., 633. 
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freely as the citizens of Exeter, and that the burgesses should 
be free of toll.* 

In 1840, Hugh le Despencer, lord of Glamorgan, granted a 
charter to the burgesses of Cardiff and their heirs.^ 

Between 1331 and 1349 David Bruce granted a charter to 
his faith-burgesses of Iverness and the community of the bor- 
ough, demising to them at fee-farm and in fee forever all the 
borough with Drekees in the county of Iverness to hold to the 
community and burgesses, and their heirs forever, in fee and 
inheritance, etc., with all liberties, etc., and appurtenances to 
the town belonging, rendering therefor eighty marks. The lack 
of the word " successors " has not prevented this borough from 
having been considered properly incorporated. We cannot 
therefore agree with Merewether and Stephens' that there was 
no incorporation because the magical word '^ successors " was 
not used. 

Aberavon has a charter from Edward le Despencer, dated 
1372. It is not treated as valid and the borough is called a 
corporation by prescription. Were the liberties named in the 
charter broader than those actually enjoyed, it may be doubted 
whether the charter would be considered invalid. In 1372 
the charter was the statement of the liberties then enjoyed. 
Having afterwards enlarged them through long continued cus- 
tom, it became finally more convenient to claim, although con- 
trary to fact, that it is a corporation by prescription. This 
shows that even in England a charter of incorporation is not 
necessary to a municipal corporation and recognition of valid 
existence.^ 

In 1411, Thomas de Montacute, Earl of Salisbury, by charter 
confirmed former grants to the burgesses of Poole and their 
heirs. This is an instance of a charter of confirmation by a 
lord of a manor.* 

' M. & S. 657. 
« M. & 8. 704. 
' Bep. on Mun. Corps. 
^ Bep. on Mun. Ck>rpB. 

> M. & S. 794, who draw their nsaal incorrect condosicMi that there was 
no incorporation here, becanse no words of sncoession were used. 
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As to Usk. " A copy of a Latin charter granted by Ed- 
mund de Mortimer, Earl of March and Ulster, Lord of Wig- 
more and Clare, was stated to have been found amongst the 
papers of the late recorder of the borough. This copy was in 
the recorder's handwriting. The charter is dated February 1, 
1416. It recites and confirms a former charter of Roger de 
Mortimer, Earl of March and Lord of Usk, dated July 26, 
1398. . . . The town has not been governed within time 
of memory under this or any other charter,'*^ although many 
of its charters of confirmation are in existence. A municipal 
corporation may exist, therefore, independently of its charters. 

Llantrissent has an imperfect copy in Latin of a charter 
of Richard, Earl of Warwick, of about 1426, but it is disre- 
garded. It has no other charter.^ 

In 1527, Arthur Plantagenet, Viscount Leslie, vice-admiral 
of England, reciting former grants, including one from William 
de Montacute, confirmed by Henry VIII, gave a charter to 
Poole, ratifying and confirming all former grants.^ 

This is an instance of a lord's charter confirming a King's 
charter. 

West Loe has two charters, the fiirst one having been granted 
by Richard, Earl of Cornwall, the second by Elizabeth in 
1574.* 

Oakhampton has a charter granted by Courtney, Earl of 
Devon, n. d., and other charters, 21 James I, 1628 ; 36 
Charles II, 1684.^ 

The city of Exeter claims to be a corporation by prescrip- 
tion, a strange claim, for it has twenty-six charters, including 

^ Bep. on Man. Corps., 415. 

' Eep. on Mun. Corps., 313. It is anfortonate that many charters said 
in this report to be copied and to accompany the various sub-reports em- 
braced in the work, were not printed. We are told what these charters 
contained, instead of being allowed to see them, in which case we could 
form our own conclusions. 

• M. & a 1126. 

^ Bep. on Mun. Corps., 539 ; Bep. on the case of the Borough of West 
Loe, H. A. Merewether, 1823, p. 37. 

^ Bep. on Mun. Corps., 557. 



Digitized by 



Google 



61 

two from Richard^ Duke of Cornwall.^ Some of these char- 
ters would seem to antedate the time of legal memory, 1189, 
bat, unfortunately, although this report tells us something 
about these charters, it does not print them. 

Liskeard has thirteen charters. The first and second were 
granted by Edward, Earl of Cornwall.* 

During the reign of Richard I (1189 to 1199) a charter was 
granted to Launceston, in Cornwall, under the name of Dun- 
heyed, by the King, ^* and as this charter expressly grants that 
Launceston should be a free borough, and no allusion is made 
to any previous privileges or customs, the probability is that 
it was at this time first so created.' 

Assuming now that this is the first charter to this town, it 
famishes us with an illustration of another step in the devel- 
opment of municipal incorporation in England. The first 
charters were, as we have seen, acknowledgments of '^ liber- 
ties, etc., already won, with sanction of their continuance in 
the future in return for a fee-farm rent. Then came charters 
like this one, granting the free exercise in the future of like 
liberties to a new town or borough, also in return for a fee- 
farm rent. Many of these new grants were '^ to those inhabit- 
ing or who should thereafter inhabit " the town. 

In the New England colonies, the settlers, bringing with 
them a knowledge of town government, the result of centuries 
of its exercise in England, but bringing no lords of manors to 
grant them charters, fell naturally into town organization and 
town government, sometimes under their own written form of 
government, sometimes without it. They sent their repre- 
sentatives to their General Assembly when the population in- 
creased so that it was no longer feasible or convenient for 
them all to meet there, and sometimes, as in Massachusetts, 
this was done without authority of their home charter. Then 
the settlers in later settled towns were allowed also to send 

^Kep. on Man. Corps., 487. 
'Bep. on Man. Ck>rp8., 625. 
* M. A S. 368. 
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their representatives to the General Assembly, and finally the 
General Assembly authorized the settlement of new towns, 
whose representatives were allowed the same powers, rights 
and daties as the representatives of the first towns. The town 
system was recognized by the General Assembly ; it was not 
created by it. In " Town, Township and Tithing," p. 279, 
by W. F. Allen (Essays and Monographs, 1890), it is con- 
tended, p. 284, that towns in England were an integral part 
of the constitutional machinery of the kingdom, being con- 
terminous areas of land embracing the whole country, with 
self-government in local concerns, in organic relation to the 
larger representative bodies, and that when the American 
colonies were planted the colonists carried the town system 
with them. 

In 1284, the previous charters of Plympton were confirmed 
to the burgesses and their heirs. 

The same year Nottingham was seised by the King for cer- 
tain transgressions. A new charter was afterwards granted 
to them, running to the burgesses and the commonalty to en- 
joy their former privileges, so that they and their successors 
should render to the King his fee-farm rent. Evidently, the 
crown lawyers made no distinction between ^^ heirs '* and 
" successors." 

At p. 594, Merewether and Stephens give an instance of a 
charter granted in 1324 ^^ to the burgesses of Dorchester that 
they might have their town at fee-farm." Again we are un- 
der the serious disadvantage of not having before us a copy of 
the whole charter. From the part given it does not appear 
that either the word "heirs'* or "successors" was used. If 
not, the case is similar to that of the men of Dale and that of 
the men of Islington, already cited. 

Let us examine briefly a few instances in which both words 
"heirs " and "successors " were used. 

In 1814, a charter was granted "to the mayor and the citi- 
zens, their heirs and successors, citizens of the city of Dublin.^ 

1 M. & S. 601. 
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In 1318, a charter was granted ^^ to the oitizens, their heirs 
and successors, citizens of the cily of Cork."* 

In 1827, a charter was granted to the citizens of London, 
'^ their heirs and successors.''^ 

In 1884, a confirmation of liberties was made ^^ to the bur- 
gesses of Nottingham and their heirs and successors, burgesses 
of the same town."* 

In 1874, Edward III granted a charter ^^ to the mayor, 
sheriffs and commons, and their heirs and successors, burgesses 
of the town, at fee-farm forever."* 

The same King granted their town to the burgesses of Bala, to 
hold to them, ^^ their heirs and successors, burgesses of the 
town, at fee-farm forever."* 

In 1407, Henry V confirmed the privileges of the burgesses 
of Atheboy, in Ireland, to "their heirs and successors."^ 

Drogheda received a similar charter the same year.' 

In 1422, Richard de Beauchamp, Earl of Worcester, con- 
firmed prior charters of Hugh le Despencer to Cardiff, and 
made further grants to them, "their heirs and successors."^ 

The same year Isabella, Countess of Worcester, granted ad- 
ditional privileges " to the burgesses of Cardiff, their heirs and 
successors. "• 

In 1450, Richard Nevill, Earl of Warwick, granted " to the 
burgesses of Cardiff, their heirs and successors," certain speci- 
fied liberties, and in the same charter he made other grants 
"to the burgesses, resiants and their successors*' plainly 
showing that a grant to A and their successors did not differ 
from a grant to A and their heirs and successors.^^ 

1 M. &. S. 603. 
» M. A & 629, 631. 
> M. <& S. 656. 
*M. AS. 693. 
» M. A S. 704. 

• M. A S. 810. 
»M.AS.811. 

• M. A a 833. 
» M. A S. 833. 

10M.AS. 942. 
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The record oonceming the borough of Famham^ is most in- 
structive. 

William of Wamflete, Bishop of Winchester, by letters 
patent, in 1452, granted and demised to the burgesses of Farnham 
the whole borough of Farnham with the ville adjacent and their 
appurtenances, excepting the hue and cry for murder, the per- 
sons and chattels of felons, the escheats of their lands and 
tenements, together with the services of William le Parker 
and the others who hold of the Bishop in capite. He con- 
firmed to them the liberties and free customs which they had 
anciently and to that time enjoyed, particularly : 

1. A fair on All Saints' Day, yearly. 

2. The right to elect and remove their bailiff without 
hindrance by the Bishop. 

8. The assise of ale and bread, with power of punishing 
defaults by fine, but not otherwise. 

4. All manner of tolls. 

5. Exemption from suit and service at the Bishop's court, 
except only what belonged to the lord of the hundred at law- 
day at the castle of Farnham. 

6. Power to issue attachments, summonses and distresses 
within the burgh and vill, not belonging to the bailiff of the 
Bishop's liberty. For these privileges they were to pay to the 
Bishop and his successors, by the hands of the bailiff of Farn- 
ham, twelve pounds of silver annually, by two equal portions, 
in lieu of nine pounds, which had hitherto been usually paid. 
This charter was surrendered or revoked by Bishop Home, 
who gave the town a new charter in 1566. This new charter 
was considered^ of so little value that the vacancies in the num- 
ber of burgesses not having been filled, William Shotter, an 
attorney-at-law, became the sole surviving bailiff and the only- 
remaining member of the corporation about 1790. He was 
indicted for not repairing two bridges at Gilford, it being 
alleged that the bailiffs of Farnham were bound to repair them. 
Having been put to considerable expense, Shotter surrendered 

^ Bep. on Mod. Corps., 732. 
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the charter to the Bishop, sending him with it all the records 
of the castle. The receipts were <£36 lis. 5d. in 1776, and 
^637 21d. in 1777, derived principally from quit rents and 
market tolls. The disbursements were j£33 Is. 9d. in 1776 
and .£34 6s. 6d. in 1777, principally for repairs of the market 
house, payments to servants and the quit rent paid to the 
Bishop. The bailiffs seem to have divided the surplus. 

Important conclusions may be drawn from the birth, life 
and death of this town : 

1. A corporation existed without incorporation by the king. 

2. It existed without formal words of incorporation or words 
of succession. 

3. But not even the first charter created the corporation. 
It confirmed liberties and free customs already long in exist- 
ence and it recognized an already existing fee-farm rent and 
continued it infuturoy increasing it in return for increased lib- 
erties granted. There was then a corporation already in 
existence, not a corporation according to the criterion of a 
later time, but what we may call a rudimentary corporation. 

4. The first of these two charters was not a charter of orig- 
inal grant, but only confirmed the continuance of liberties 
already enjoyed and agreed to be paid for, adding new ones, 
in consideration of which, as we should say now, but the thought 
was unknown to the incorporators; the old fee-farm rent of 
nine pounds was raised to twelve pounds. 

5. The last charter was surrendered to or was revoked by 
Bishop Home. If surrendered (and we read of the surrender 
of other charters), it shows that the relationship entered into 
was looked upon as one terminable at the will of the parties, 
and therefore no true adequate conception had yet obtained of 
the functions and meanings of the new persona ficta^ the cor- 
poration, that had come into existence. If revoked by the 
Bishop, (and we read of the revocation of other charters) it 
shows that the idea had not taken root that a charter granted 
for a valuable consideration is irrevocable without the consent 
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of the grantees, or as the result of legal trial for cause shown, 
as for instance, for failure to pay the stipulated fee-farm rent. 

6. A grant of various liberties as aboye stated in detail, 
without words expressing the intention to form a corporation, 
is not enough, according to present standards to constitute a 
corporation. Yet at some time in the past, exactly when it is 
impossible to determine, this body, and more like it, came to 
be considered as corporations. No act of the Kiog was nec- 
essary to create a corporation, but only the agreement, at first 
only an implied one, to pay the fee-farm rent in return for 
acknowledgment of the right to continued enjoynient of lib- 
erties already won, or granted for future enjoyment, by the 
lords of manors of England, whether lay or ecclesiastic, or 
from the King as from his own domain, was enough. Indeed, 
the mere continued enjoyment of liberties, privileges, customs 
and immunition, acknowledged by charter, furnishes us with the 
fundamentals of municipal incorporation. 

In this case, as the fee* farm rent was made payable to the 
Bishop and his successors, it was to continue without limit 
after the death of the Bishop. Necessarily, therefore, the 
grantees and their successors, even though the latter were not 
mentioned, must have been intended as entitled to enjoy the 
liberties confirmed or granted so long as they continued to pay 
the stipulated fee-farm rent. This case, with many other cases, 
illustrates the incorrectness of the main proposition of Mere- 
wether and Stephens that there can be no incorporation without 
the magical word ^^ successors '* with the formal statement that 
a body corporate and politic is created by the grant. 

7. It strikes us as very remarkable that at so late a date as 
1790 no strict conception had gained acceptance as to what a 
corporation is and how it may be dissolved, judging from the fact 
that the surrender of the charter and the records by an officer 
of the corporation, even though he was the last member, was 
enough to cause the corporation to cease to exist. 

The following anecdote well illustrates the influence of the 
lord of the manor over the townsmen and burgesses, and also 
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the inflaence of the King over the lords of manors. Daring 
the reign of Charles II. (1660 to 1685) Joseph Williamson, 
Secretary of State, wrote to Lady Anne, widow of the Earl of 
Dorsett and Pembroke, and who possessed the borough of Ap- 
pleby, suggesting the name of a candidate as member of Par- 
liament, satisfactory to the government. She answered : 

^^ I have been bullied by an usurper, I have been neglected 
by a court, but I will not be dictated to by a subject. Your 
man shan't stand. 

Anns Dorset, 
Pembroke and Montgomery." 

The "usurper" was Cromwell. Evidently, although loyal, 
the King had ignored Lady Anne at the Restoration. This 
rankled in her bosom, and she used this opportunity to let the 
King know it and to take her revenge.^ 

This influence of the lord of the manor and the small amount 
of real liberty in Tudor times the burgesses enjoyed of choos- 
ing their own representative to Parliament, is well illustrated 
by the following : 

" In the Chappel of the Bolls in the Bundle of Beturns of 
Parliament Writs, in the 14th of Queen Elizabeth : 

'^ To all Christian people to whom this present writing shall 
come. I, Dame Dorothy Pachington^ widow, late wife of Sir 
John Pachington^ knight, lord and owner of the town of 
Aylesbwn/y sendeth greeting. Know ye me, the said Dame 
Dorothy Packington^ to have chosen, named and appointed 
my trusted and well-beloved Thomas Lichfield and George 
Burderiy Esquires, to be my burgesses of my said town of 
Aylesbury. And whatsoever the said Thomas and George^ 
burgesses, shall do in the service of the Queen's Highness in 
the present Parliament to be holden at Westminster the eighth 
day of May next ensuing the date hereof, I, the same Dame 
Dorothy Pachington^ ratify and approve to be my own act as 
fully and wholly as if I were or might be present there. In 

1 M. & a 1800. 
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witness whereof, to these presents, I have set my seal the 
fourth day of May^ in the 14th year of the reign of our sov- 
ereign, Lady Elhaheth^ by the grace of God, of Englandy 
France and Irelandy Queen, Defender of the Faith, etc.''^ 

With these charters before us the inquiry naturally suggests 
itself whether there is anything in the fiction of charters '^ lost 
by time and accident." We can only arrive at the conclusion 
that it is a notion of comparatively modern date, the effect of 
which has been to conceal the ignorance and indolence of those 
promulgating it. 

When John de Waltham, Master of the Rolls, temp. Rich. 
II (1377 to 1399), left office, he delivered all the records in 
his possession to his successor by an indenture minutely speci- 
fying every document. When Merewether and Stephens 
wrote their voluminous work in 1885 they found that every 
document there mentioned was still extant.^ Considering this 
fact, as well as the minute particularity with which every 
former charter is specified in inspezimus charters succeeding 
them, considering also the great number of charters in exist- 
ence, before as well as after the time of legal memory, 1189, 
and also the great number of charters in existence in towns 
that claim to be corporations by prescription, some instances 
of which we have examined, it is in defiance of probability and 
fair presumption to assume that any charters have been lost 
or that any ever were in existence not now to be traced, either 
by original, by copy or by inspeximus. 

Particular attention is called to the fact that there exist in 
England municipal corporations that are called corporations by 
prescription although they have a string of charters among 
their archives. As they exercise liberties, etc., not mentioned 
in any of their charters, it is more convenient for them to claim 
that they are corporations by prescription. They are like the 
French philosopher who was told that his theory was not sup- 

^ Appendix, p. 35, No. 23, of Brady on Boroughs, 2d ecL, London, 1722, 
folio. 
« M. and 8. 774. 
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ported by the facts, whereupon he replied : ^^ Then so much 
the worse for the facts." 

This time-honored fiction of prescription may have answered 
well enough centuries ago, when the facts were not known, 
bat it is now out of date. With the study now given to early 
charters and other documents, now available in print, that 
were formerly inaccessible except to the mousing antiquary, 
we know what our predecessors did not know — that this fiction 
is incompatible with the facts. There is nothing to show that 
Coke ever studied these charters nor that he knew that muni- 
cipal corporations in England had come into unconscious being 
by a process of evolution and development through charters 
from lords or manors and from kings holding manors as of 
their own demesne, confirming the enjoyment of liberties 
already won and long enjoyed, and sometimes extending such 
charters, serving as models for charters to new towns, giving 
them the right to the enjoyment of similar liberties in future j 
all in return for a stipulated fee-farm rent. With their rev- 
erence for precedents of cases decided by the courts, lawyers 
of old, like lawyerd of to-day, neglected other sources, like 
charters and customs developing into new institutions. For 
these reasons Coke failed to see that in his own time municipal 
corporations were springing into existence in the American 
colonies of English origin across the sea, sometimes, in the 
absence of lords of manors or king, through conscious self- 
institution (by their own written agreements), sometimes 
through unconscious self-institution, as when the first settlers, 
through knowledge of town government brought with them 
from England, fell at once and naturally, but without any 
authority from England, into self-government through town 
organization, these towns being afterward acknowledged by 
the local legislature as valid corporations, from which it fol- 
lows that they were not created by the legislature. 

It must not be thought that I am ignoring the undoubted 
power of the King to grant charters in the exercise of his royal 
prerogative as well as in the exercise of his power as lord of a 



Digitized by 



Google 



70 

manor held as of his own demesne. But the same difficulties 
meet us when we examine royal charters of this class. We find 
the same difficulty in determining when incorporation really 
resulted, through such charters. We find that cities as well as 
towns grew out of charters from lords of manors as well as 
out of charters from the sovereign, although neither contem- 
plated incorporation, nor knew what it was.^ 

As a typical case, let us examine the charters of London. 

Its first charter was granted by William the Conqueror, who 
marched upon London after the battle of Hastings, or Senlac, 
as we are now told we must call it. It is written in Anglo- 
Saxon, on a slip of parchment six inches long and one inch 
broad, still preseryed among the city archives. Translated 
into English it is as follows : 

^^ William the King friendly salutes William the Bishop and 
Godfrey the portreve, and all the burgesses within London, both 
French and English. And I declare that I grant you to be all 
law- worthy as you were in the days of King Edward ; and I 
grant that every child shall be his father's heir, after his father's 
days ; and I will not suffer any person to do you wrong. God 
keep you.^ 

Brady^ chooses to call this a " Protection " rather than a 
charter, and he has been followed by Hume^ and by Dalrym- 
ple^ who calls this a letter of protection. 

" There are two things remarkable in this charter (as 'tis 
call'd). First. The burgesses were declared all to be law-worthy. 
Secondly. That their children should be their heirs. Now, 
there were two ways of being law-worthy ^ or having the benefit 

^ '*The liberties of the first cities must often have been mere favors on 
the part of the lords who owned the soil and protected the dwellers apon 
it. Later, these liberties were the result of bargains between separate 
powers." 1 Kemble, Hist, of Saxons, 307. 

* Hist. Charters, &c., of London, Birch, London, 1887. Seethe original 
in Saxon, 2 Mnn. Gild. Lond., pt 1 (Liber Albus), ed. by Riley, p. 246. 

' Treatise on Cities and Boroughs, 16. 

* Hist, of Eng., App, 11. 

* Feudal Property. 



Digitized by 



Google 



71 

of the law. By the itate and eandition of men's persons^ so 
almost 931 free-men had the free benefit of the law, but men of 
sermU condition had not, especially such as were in dominio, 
in demeasn, for they received justice from their lords, were 
judged by them in most cases, and had not the true benefit of 
the law ; so neither, as to the second observable in this charter, 
could their children be their heirs, for they held their lands 
and goode at the tvill of the lordy and were not sure to enjoy 
them longer than they pleased him. The second way of being 
law-worthy was, when men had not committed any crimes, 
or done anything for which they forfeited the law and 
deserved to be outlawed^ then they were said to be legales 
homineSj recti in cuna^ or law- worthy, but not so properly as 
in the first sense of the word. 

" From hence we may make a very probable conjecture at 
the true meaning of this protection or charter. It is not to be 
doubted but that the burgesses of London had obtained of the 
Saxon kings several liberties and immunities^ amongst which 
this was one, to be so far free, as not to be in dominio, or so 
obnoonotis to any lord^ but that by reason of their state and con- 
dition, they might be law-worthy ^ that is, have the/r^e benefit 
of the lawy and had likewise further obtained (if it was not 
then a consequence of their personal state and condition) that 
their children should be heirs of their lands and goods, and in 
both these were free from the injuries and unreasonable de- 
mands and power of any severe lord. So that all the applica- 
tion made by their Bishop William (he had also been Bishop 
of London sixteen years in King Edward's time), and not un- 
likely by G-odfrey^ the Por^-Reve, to the Conqueror for them, 
was that their state and condition might be the same it was in 
King Edward's days and that their children might be their 
hdrs^ and they might in both be protected from the injury and 
violence of imperial lardsy which, by the prevalency of their 
bishop J were granted ; considering that by the foregoing in- 
stances it is clear that many or most (ur^e««0« of other boroughs 
were in dominio either of the King or some other lards or 
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patrons in the time of King Edwardy and that the Londoners 
might fear the Conqueror would break in upon their privileges 
and reduce them to the same eonditiouy thig explication seems 
to discover the genuine meaning and yerj import of this pro- 
tectioUy or, as 'tis commonly called, charter.''^ 

The so-called second charter of William to London has been 
erroneously translated by careless writers for centuries ; for, 
instead of being a charter to London, it is plainly a charter to 
Doorman, a man whose name these writers had not wit enough 
to make out. It is as follows : 

^' William the king friendly salutes William the bishop and 
Swegn the sheriff and all my thanes in Essex, whom I hereby 
acquaint that I have granted to Deorman, my man, the hide 
of land at Gyddesdune, of which he was deprived, and I will 
not suffer either the French or the English to hurt him in 
anything."* 

The next or so-called third charter to London was granted 
by Henry I, about 1100. 

The accidental death of William Rufus afforded his young 
brother, Henry, then in England, opportunity to secure posses- 

^ Brady on Cities and Boroughs, 16. 

* Hist Charters, etc., of London, Walter de Gray, Birch, p. 2. For the 
long time current mistranslation of this charter, see Charters of London 
Luffman, page 4 ; " William the king friendly salutes William the hishop 
and Swegn the sheriff and all my thanes (or nohles) in East Saxony, whom 
I hereby acquaint that, pursuant to an agreement, I have granted to the 
people, my servants, the hyde of land at Gyddesdune, and also that I will 
not suffer the French or the English to hurt them in anything." 

It was a strange want of ordinary capacity to translate that could thus 
transform for centuries the name of the grantee Deorman into dear men 
(the people, my servants). What must we conclude as to the Saxon schol- 
arship of centuries that made and repeated such a blunder, and continued 
to print this charter, even down to the present time, as one of the muni- 
ments of the city. See, for instance, even a work of such high repute as 
Norton's Commentary on the Laws, etc., of London, page 527, edition of 
1869, where he translates this as a grant by the king to Jim dear man or men 
(friends) of this certain piece of land at Gyddesdon I 

Birch, p. 13, says the city has no claim to this charter, except as a title- 
deed to land which must have passed into the possession of the city authori- 
ties, the charter going with the land. 
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sion of the royal power. He seized the royal treasure at Win- 
chester, and, hastening to London, got himself suddenly ac- 
knowledged King, and immediately assumed the exercise of 
royal power. It was this King who granted the so-called third 
charter to the city of London, for haying usurped the crown, in 
prejudice to Robert, his eldest brother, he well knew how difficult 
it would be to secure himself upon the throne without the assist- 
ance of the Londoners. To engage them, therefore, to support 
his government he conferred the advantageous privileges on the 
citizens that are contained in the charter."^ 

This charter, after the usual clause of greeting, says : 
^' Know ye that I have granted to my citizens of London, to 
hold Middlesex to farm for three hundred pounds, upon ac- 
compt to them and their heirs ; so that the said citizens shall 
place as sheriff whom they will of themselves ; and shall place 
whomsoever, or such a one as they will of themselves, for keep- 
ing of the pleas of the crown and of the pleadings of the same, 
and none other shall be justice over the same men of London ; 
and the citizens of London shall not plead without the walls of 
London for any plea. And be they free from scot and lot and 
clanegeld, and of all murder ; and none of them shall wager 
battle . • . ."* 

There was no intention to create a corporation when this 
charter was granted, for at that time and for centuries after- 
wards, municipal incorporation was unknown in England. 
Yet, bearing in mind the decisions in the case of the men of 
Dale in 1468 and in the case of the men of Islington in 1558, 
this charter is remarkable as one of the early examples of a 
precursor of what finally became charters of incorporation. It 
merits careful study, therefore. The difference between the 
two charters of William the Conqueror and this charter is 
enormous. At one stride we pass from a letter of protection 
and a grant of a hyde of land at Gyddesdune to one man, to a 
grant of all Middlesex to the body of the citizens of London, 

^ A New History of London, John Northoock, London, 1773, p. 27. 
' Hist Charters, Ac., London, Birch, 8. 
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in return for which they and their heirs are to pay an annual 
fee-farm rent of £300 without limit in time. The rudimen- 
tary corporation is apparent to us, although it was not appa- 
rent to those unwittingly taking part in its formation. . 

^'By this charter flie citizens were relieved from several 
oppressive laws which were inconsistent with the freedom which 
commerce requires. They were eased of the tax called Dane- 
gelt which had been imposed on the nation by Ethelred to 
defray the charges of repelling the Danish invasions and to 
raise the money with which he meanly purchased temporary 
cessations of their inroads. Taxes are not easily relinquished 
even when the occasion ceases, and the kingdom at large con- 
tinued to pay the tax of Danegelt until the reign of Henry II. 
They were also freed from trials by battle. The judicial com- 
bat at that time was practiced all over Europe, and, being con- 
sidered as an appeal to Providence, was received as one of the 
happiest modes of deciding the truth of disputed facts and even 
abstruse points of law. No one could decline the challenge : 
priests, women, minions and infirm persons, not able to handle 
arms themselves, were obliged to produce champions to main- 
tain their causes. The judge himself was not exempted ; for 
if any party accused him of perverting justice and threw down 
his gauntlet, the judge could not, without infamy, refuse to 
accept the defiance. The practice was with great difficulty 
discouraged; a trial by combat was appointed in 1571, but 
Queen Elizabeth interposed and prevented it ; another instance 
occurred so late as the reign of Charles I, but was also accom- 
modated without bloodshed (see Robertson's Charles Y, vol. I, 
where this subject is amply discussed). Prisoners at the bar 
are still questioned how they choose to be tried, though there 
is now but one answer and no choice remaining. Another 
clause freed the citizens from the arbitrary power of the por- 
treve, who had authority to quarter the king's domestics at 
discretion upon the citizens." ^ 

^ A New Hist, of London, Noorthouck, p. 27. 
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Continuing our search for the first charter that may be said 
to have incorporated London, we reach the sixth charter granted 
to it by 81 Henry III in 1253. 

It is the first charter of London that mentions the mayor 
and commonalty, and recognizes their corporate acts under 
their common seal. Yet how can we call it a charter of incor- 
poration when the term itself was as yet unknown ? See Hist. 
Charters &;c., of London, Birch, p. 34. 

The first charter of Charles I, 1638, is remarkable on many 
accounts. It is an inspeximus charter of the broadest char- 
acter. In thirty-nine separate clauses it states, '^ We haye seen 

the charter of ," then reciting such charter in full 

each time, except in three instances where the charter inspected 
is summarized, it ratifies and confirms them all. 

The first clause thus ratifies and confirms the first charter 
of William the Conqueror, who is here called " Lord William 
our progenitor, formerly King of England." 

The second clause ratifies and confirms in the same way the 
so-called second charter of King William. This is instructive, 
as showing that all the way down through the ages there was 
not one man among all the custodians of these charters who, 
as yet, had been able to translate it correctly. 

After haying thus in full set forth all the preceding charters 
granted to the city of London, charters of the most diyersified 
kinds and yet not one of which would pass muster as a true 
charter of incorporation according to the more exact standard 
of our times, this charter goes on : ^^ Know ye now that we, 
deeply considering and calling to memory the good and lauda- 
ble seryices performed by ourbeloyed and faithful subjects, the 
said mayor and commonalty and citizens of the city of London, 
which we graciously accept ; and from our soul affecting the 
good and happy estate of our said city, to increase and enlarge, 
with the greatest favour and grace we can, and to establish 
with all care and diligence we can, the rule and goyemment of 
our said city, of our especial grace, and from our certain knowl- 
edge and mere motion, and for divers other good causes and 
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considerations especially moving us at present; do accept and 
approve of, for us, our heirs and successors, as much as in us 
lies, all and singular the letters patent, charters and confirma- 
tions aforesaid, and all and singular gifts, grants, confirmations, 
restitutions, customs, ordinances, explanations, articles, and all 
other things whatsoever in the same letters patent or charters 
(except as hereinafter excepted), and all and singular lands, 
tenements, offices, jurisdictions, authorities, privileges, liberties, 
franchises, quittals, immunities, free customs and hereditaments 
whatsoever which the said major and commonalty and citizens 
of the city of London, or their predecessors, by the name of 
mayor and commonalty and citizens of the city of London, or 
by the name of the mayor and aldermen, citizens or common- 
alty of London, or by the name of mayor and citizens of the 
city of London, or by the name of the mayor and commonalty 
of the city of London, or by the name of the citizens of the 
city of London, or by the names of barons of London, or by any 
other whatsoever, by reason and force of the said letters patent, 
charters, or confirmations, or by use or prescription, or any other 
lawful means at any time or times heretofore have had, ratified 
and bestowed ; and all those we ratify and confirm by these 
presents to the said mayor and commonalty and citizens of the 
said city of London and their successors. . . . And to the 
intent the said mayor and commonalty and citizens of the said 
city, and their successors in time to come, may safely, 
freely and quietly hold and enjoy to them and their successors 
forever, all and singular the premises in the said letters patent or 
charters before mentioned or intended to be given or granted 
by the same; and for the intent that no ambiguity, controversy, 
doubtful construction or question of or about the premises, may 
henceforth arise, but be altogether taken away. We, for the 
consideration aforesaid and of our special grace, for us, our 
heirs and successors, do give and grant to the said mayor and 
commonalty, and citizens of the city of London, and their suc- 
cessors forever, all and singular, the manors, lands, tenements, 
offices, fees, rewards, liberties, privileges, jurisdictions, immu- 
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nities, ordinances, quittals, hereditaments, and all and singular 
other things whatsoever in the said letters patent or charters 
aforerecited, or any of them contained, or mentioned to have 
been given or granted, with all and singular the appurtenances 
(except such as in the same charter, or letters patent, or in 
these presents are excepted) as fully, plainly, freely and 
wholly, to all intents and purposes, as if they had been ex- 
pressed, named, mentioned, declared and manifested severally, 
and namely, and word for word in these presents : to hold all 
and singular the premises by these presents mentioned to be 
granted or confirmed, with all appurtenances of us, our heirs 
and successors, by such, the same, or the like services, fees, 
fee-farm, rent, sums of money and demands whatsoever, by 
which or by what, and as all and singular the same premises 
were formerly held of us, or our predecessors, or were intended 
to be held by the same letters patent, charters or otherwise." ^ 

The charter of Charles II., 1663, is still another general 
charter of inspeximus and is usually called the Inspeximus 
Charter. It begins by reciting the first charter of Charles I. 
by way of inspeximus and copies the whole of that charter 
with all the charters quoted and recited in it, verbatim, includ- 
ing the so-called second charter of William the Conqueror, but 
which is really, as we have seen, only a charter to a subject 
named Doorman. After reciting the last charter of Charles I., 
also by way of inspeximus, it concludes with a detailed con- 
firmation of all these charters with all their contents, and all 
lands, offices, jurisdictions, privileges, liberties, franchises, cus- 
toms, etc., by whatever name had or enjoyed, as fully as if 
each were separately, singly or nominally expressed.^ 

Then came the famous case of quo warranto against the city 
of London, and the statute 2 W. and M. Ch. 8, 1690, vacating 
the judgments therein and declaring the mayor, commonalty 
and citizens of the city of London to be and continue forever 
a body corporate and politic in re facto et nomine.^ 

^ Hist. Charters of London, Birch, 16^-165. 

•Bid 221. 

«iU(2.226. 
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It is impossible to answer the question when London was 
incorporated, as this necessarily brief examination of its char- 
ters shows. It is even difficult, and probably impossible, to 
answer the question how many charters the city of London 
has. In Munimenta Gildhallde Londonensis, pages 128 to 
171, may be found a brief synopsis of thirty-eight charters down 
to the reign of Henry V (1418). Unfortunately this synopsis 
stops there, the editor stating in a foot note that abstracts of 
several others are to be found in the original down to the reign 
of Henry VII (1485), " which being already in print, it has 
been deemed advisable to omit." Luffman, in his charters of 
London, gives us forty-seven to the reign of George II (1727), 
but his list is imperfect, for the thirty-eighth charter of the 
Liber Albus, cited above, is of Henry V, while LuflFman's 
thirty-eighth charter is of Henry VIII, showing that many 
charters were omitted. The best summary of these charters is 
given in the introduction to the Historical Charters and Con- 
stitutional Documents of the City of London, by Walter 
de Gray Birch. The necessity for the publication in the 
original and in a correct English translation of all the charters 
of London is apparent, especially in view of the mistranslation 
for centuries of a charter three lines long. The indifference 
thus shown concerning the original sources of historical in- 
formation in England is a subject of constant wonder. The 
older the charter, the more important is it to know the very 
words used, both in the original and in English. Yet the 
older the charter, the harder it is to get these exact facts. 

My subject is not only of academic interest, it is also one of 
the most important practical questions of the day, one that 
goes to the very root of our political being. In the light of 
this examination of the facts of history, ignored by writers on 
municipal incorporation during the last century, it is plain we 
must revise our conceptions of the elementary principles in- 
volved. When we find how municipal incorporation arose in 
England, how our forefathers fell into it naturally, upon reach- 
ing these shores, without authority other than their own self- 
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asserted authority, how legislatures acknowledged that these 
self-incorporated towns were valid corporations, we are in a 
position to realize how utterly erroneous is the doctrine, de- 
rived from the equally erroneous doctrine that only the King 
can incorporate, that towns are only the creatures of the state 
and are subject to its uncontrolled will, in the absence of ex- 
press provisions to the contrary in the constitution. Municipal 
incorporation is i^ot the exercise of a power emanating from 
King, Parliament or Legislature^the gift of a superior to an 
inferior. It was the result of the evolution of local rights and 
liberties as between the inhabitants of a manor and its lord. 
The right to local self-government thus slowly evolved and even 
more slowly acknowledged, including the right of the towns- 
men or burghers to enact their own by-laws and to enforce 
them in their own local court, and generally to manage 
their own local affairs, was and remains still a fundamental 
Anglo-Saxon right. It is none the less a real right because 
only dimly recognized or even ignored by King's judges. It 
is as fundamental and institutional as any other Anglo-Saxon 
right. Although ignored by courts, lawyers and writers, it 
was known to the common people and was brought to this 
country by the first settlers, and here, free from the encroach- 
ments of the aristocratic features of the English system of gov- 
ernment that contributed so much to its decay in the parent 
country, it has, with renewed vigor, proved its superiority as 
the best system yet devised for the government of freemen by 
freemen. Like everything else in our system of government 
and law, it is not a creation but a growth from rudimentary 
beginnings. The rights of municipal corporations therefore 
are not subject to the uncontrolled and uncontrollable will of 
the legislature any more than are other fundamental Anglo- 
Saxon rights, and local self-government itself cannot be inter- 
fered with by the legislature even if the state constitution be 
silent on the subject, reserving always to the legislature power 
over all general legislation and power to mould the exercise of 
town power when requested by a town itself. 
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Magna Oharta, section 16, speaks with no uncertain sound 
on this subject: 

'' And the city of London shall have all its ancient liberties 
and its free customs, as well by land as by water. Further- 
more we will and grant that all other cities, burghs and towns 
and ports should have all their liberties and free customs/' 

Foremost among these liberties is the right to local self- 
government that politicians throughout the United States are 
assailing through control of the legislature by the machine. 
Too often they are helped, or not resisted, through public 
apathy, ignorance of the deep-seated nature of the right to 
local self-government through the origin and development of 
municipal incorporation, and the decisions of courts, guided by 
erroneous rules of law and precedents following implicitly con- 
clusions arrived at without adequate study of English and 
American history and our legal and political development, fol- 
lowing the mere letter of the law without inquiry into the 
, principle at the bottom of it. I firmly believe that herein 
j now lies the greatest source of danger to American political 
institutions. Either an enlightened public opinion and better 
knowledge by bench and bar of our rights must arouse our 
judiciary to save us from such legislation as has been upheld 
in late decisions or our constitutions must be amended so that 
they will state explicitly that towns, citieS|(or counties, etc., 
in some states) are the units of our system of government and 
have the right to govern themselves in all matters of local con- 
cern, free from the control of the legislature, except through 
general laws, applicable to all such units alike, or through 
particular laws, passed at the request and with the consent of 
such units, to enable them to do that which otherwise they 
would be powerless to accomplish. 

It will be claimed that the views herein set forth contravene 
the law on the subject of municipal corporation that has long 
been accepted, or rather, taken for granted. Hear what Lord 
Denman said in the case of O'Connell vs. The Queen, 11 Gl. 
and Fin. 155, at 869 and 872 : 
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^^ A case was brought before that ooort " (of the Exchequer) 
'^ upon which it was proposed to oyerrule, not the dicta^ the 
impressions, the fancies of the learned frequenters of Wett- 
mifuter HaU^ but decided cases, running through a period of 
near 50 years, appearing in numerous reports, and laid down 
by all the text writers. I belieye Mr. Justice Bayley, on a 
particular examination of these oases, thought them clearly | 
founded in error ; they were traced to a dictum by Lord Mans- t 
field in his first judicial year, which dictum was held by Mr. | 
Justice Bayley to be untenable ; and my noble and learned I 
friend pronounced the unanimous judgment of this court, deny- f 
ing the authority of these cases and overruling them all. I ^ 
speak of the case of Hutton y. Balme (2 Younge k J. 101 ; f 
2 Or. & J. 19 ; 2 Tyw. 17 ; and on error, 1 Cr. k Mee. 262; | 
2 Tyw. 620 ; 3 Moo. & S. 1 ; 9 Bing. 471)." I 

. • . '^ And I am tempted to take this opportunity of | 
obserying that a large portion of that legal opinion which has | 
passed current for law, falls within the description of " law | 
taken for granted." If a statistical table of legal propositions | 
should be drawn out, and the &rst column headed : ^' Law by | 
Statute," and the second: '^ Law by Decision," a third column \ 
under the heading of ^' Law taken for granted," would com- I 
prise as much matter as both the others combined. But when, 
in pursuit of truth, we are obliged to inyestigate the grounds 
of the law, it is plain and has often been proved by recent 
experience that the mere statement and re-statement of a 
doctrine— the mere repetition of the eautUena of lawyers — 
cannot make it law, unless it can be traced to some competent 
authority, and if it be irreconcilable to some clear legal prin- 
ciple." 
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